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BILL

provide for the establishment of a Directorate for Witness Protection

to protect and assist witnesses and related persons; to provide for the

establishment of a Witness Protection Ad yisory Committee; to provide for

the establishment of a Witness Protection Fund and matters relating to the

Fund; to provide for the establishment of a Witness Protection Programme
and for admission of witnesses and relati d persons to the Programme; to
provide for measures or action to be take 1 to protect witnesses and related

persons; to provide for the establishmen : of a Witness Protection Review

Tribunal to review certain decisions; to [ rovide for authorisation to enter
into national and international agreemen :s on witness protection; to create
offences in relation to witness protection; and to provide for incidental

matters.

To

PARTI
PRELIMINARY

1. Definitions

PART 2
DIRECTORATE FOR WITNESS PROTECTION

2. Establishment of Directorate
Object of Directorate
Composition of Directorate
Appointment of Director and Deputy Director

6. Functions and powers of Director, Permam nt Secretary and Minister
Other staff of Directorate
Determination of conditions of service of s aff of Directorate

9. Witness protection officers
10. Security officers
11. Independence of Directorate
12. Funding of Directorate

3.
4.
5.

7.
8.

PART 3
WITNESS PROTECTION ADVISi DRY COMMITTEE

13. Establishment of Committee
14. Object of Committee
15. Functions and powers of Committee
16. Meetings and procedure
17. Disclosure of interest
18. Other matters to be prescribed

PART 4
WITNESS PROTECTIC N FUND

19. Establishment of Fund
20. Utilisation of money of Fund
21. Accountability and administration of Fund
22. Estimates of expenditure
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23. Investment of balances
Unexpended balances in Fund
Accounts and audit
Annual reports
Restrictions on audits, investigat ions and inspections
Acquisition of certain property c r services not to be disclosed
Exemption from taxes, duties or fees

24.
25.
26.
27.
28.
29.

FART 5
WITNESS PROTE CTION PROGRAMME

30. Establishment of Programme
Admission to Programme
Admission to Programme not re
Application for admission to Prc
Duty to disclose certain matters
Interim protection measures
Report by witness protection off cer
Consideration of application an< decision of Director
Protection agreement
Special provisions for minors
Admission of witnesses from ot ler countries

Admission of witnesses at reque st of international court, tribunal, institution or
organisation
Register of protected persons
Access to register of protected \ ersons
Suspension from Programme
Termination of protection

31.
vard for giving evidence
gramme
before admission

32.
33.
34.
35.
36.
37.
38.
39.
40.
41.

42.
43.
44.
45.

ART 6
' 'ECTION MEASURESWITNESS PRO

Witness protection measures
Change of identity
Restrictions on qualification do :uments
Provisions in case of marriage

Commercial arrangements by I irector

Protection of third party rights
Avoidance of obligations by pr )tected person

Payments made under Program me
Non disclosure of original iden :ity

Non disclosure of identity in le *al proceedings

Non disclosure by protected pe -sons
Non disclosure of information )y other persons
Protection from threats, legal a ;tion or disciplinary action

Non compellability to give evi lence

Restoration of original identity

46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.

PART 7
TION REVIEW TRIBUNALWITNESS PROTEC

61. Establishment of Tribunal
62. Secretarial work of Tribunal

63. Seat of Tribunal and jurisdicti >n
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64. Costs
65. Contempt of Tribunal
66. Rules of Tribunal
67. Expenses of Tribunal
68. Proceedings of Tribunal
69. Review proceedings
70. Appeals from Tribunal

PART 8
MISCELLANEOUS PRO VISIONS

Agreements by Permanent Secretary
International agreements by Minister
Donations
Limitation of liability
Oath or affirmation by staff members of Dii ectorate
Security clearance certificate
Offences relating to false representation
Offences relating to staff members of Directorate
Obstruction of staff members of Directorate
Restrictions on access to premises of Direc orate
Regulations, directives and staff rules
Delegation of powers and assignment of fu ictions
Amendment of section 158A of Criminal P ocedure Act, 1977
Repeal of section 185 of Criminal Proceduie Act, 1977
Short title and commencement

71.
72.
73.
74.
75.
76.
77.
78.

79.
80.
81.
82.
83.
84.
85.

Schedule

;nt, and assented to by the President,BE IT ENACTEDas passed by the Parliam
of the Republic of Namibia, as follows:

PART 1
PRELIMINARY

Definitions

1. In this Act, unless the context indicates oth ;rwise -

“Committee” means the Witness Protection Adviso y Committee established by section
13;

“Deputy Director” means a person appointed as such under section 5(2);

“Director” means the Director: Witness Protection ippointed in terms of section 5(1);

“Directorate” means the Directorate for Witness Pr Dtection established by section 2;

“designated position” means a position occupied by a staff member of the Directorate,
which entails the performance of duties on behal ' of the Programme that have been
determined in writing by the Director to be a designated position for the purposes of
this Act;

“former protected person” means a person whose participation in the Programme has
been terminated;
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“Fund” means the Witness Protection Fi nd established by section 19;

“Inspector-General” means the Inspecto
the Namibian Constitution;

-General of Police referred to in Article 119 of

“Minister” means the Minister responsi )le for justice;

“Ministry” means the Ministry responsi )le for the administration of justice;

“minor” means a person who is below the age of 18 years ;

“Intelligence Service” means the Namit
the Intelligence Service Act, 1997;

ian Central Intelligence Service established by

“Intelligence ServiceAct, 1997” the Nar libia Central Intelligence ServiceAct, 1997(Act
No. 10 of 1997);

“Permanent Secretary” means the Pern anent Secretary of the Ministry;

“prescribed” means prescribed by regul ition made under this Act;

“proceedings” means any-

(a) criminal proceedings in respect of any offence listed in the Schedule;

proceedings before a commissi* >n established under the Namibian Constitution,
the Commissions Act, 1947, (A ct No. 8 of 1947) or under any law of Namibia;

(b)

Act, 1993 (Act No. 6 of 1993);proceedings under the Inquests(c)

proceedings referred to in Ch pters 5 and 6 of the Prevention of Organised

Crime Act, 2004 (Act No. 29 o :2004);
(d)

proceedings before a tribunal e >tablished by law and which the Minister has by

notice under subsection (2) de< fared to be a tribunal for the purposes this Act;
(e)

and

proceedings before any prescri )ed body;(0

“Programme” means the Witness Protection Programme established by section 30;

“protected identity” means an identity )f a protected person or former protected person

that he or she has assumed under the P ogramme and which is different from his or her

original identity;

>r related person who has been admitted to the“protected person” means a witness <

Programme in terms of this Act;

“protection measures” means any cf the witness protection measures or actions

contemplated in Part 6;

“protection agreement” means an agreement referred to in section 38;

“public body” includes -
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(a) any office, ministry or agency as defined in he Public Services Act, 1995;

rthorities Act, 1992 (Act No. 23 of(b) any local authority as defined in the Local A

1992).;

(c) any regional council as defined in the Regio: lal Councils Act, 1992 (Act No. 22

of 1992);

any other functionary or institution exer using a power or performing a

function in terms of the Namibian Constitution, or exercising a public power or
performing a public function in terms of an) law;

(d)

which the Minister has by notice

body for the purposes of this Act,
any other functionary, entity or institution
under subsection (2) declared to be a public

(e)

but does not include a court or a judicial officer;

“Public Service Act, 1995” means the Public Servic :s Act, 1995 (Act No. 13 of 1995);

or household of a witness, or any
n with, that witness and who may

“related person” means any member of the family
other person in a close relationship to, or associatic
require protection under the Programme;

“register” means the register of protected person coi templated in section 42;

“relevant functionary” means -

in relation to criminal proceedings in respe ;t of any offence referred to in the
Schedule in respect of which a witness is o may be required to give evidence
or has given evidence on behalf of the Stat; or proceedings under Chapters 5
and 6 of the Prevention of Organised Crime Act, 2004 (Act No. 29 of 2004), the
Prosecutor-General; or

(a)

(b) any person designated in writing by the per
than the proceedings referred to in paragrap

;on presiding at proceedings, ether

l (a), to be a relevant functionary;

“security clearance certificate” means a security cle< ranee certificate issued pursuant to
section 76;

“security officer” means any security officer second :d under section 10;

“staff member of the Directorate” or “staff member” means the Director, a Deputy
Director, a witness protection officer and any other person referred to or contemplated
in section 7;

“this Act” includes regulations made, and directives or staff rules issued, under section
81;

“Tribunal” means the Witness Protection Review Tribunal established by section 61;

“Whistleblower Protection Act, 2017” means the V Tiistleblower Protection Act, 2017
(Act No. of 2017);

“witness” means -
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(a) a person who has given, agreed
proceedings;

to give or is required to give evidence in any

(b) a person who has made a statem :nt in connection with any proceedings;

(c) a person against whom an offer
whether or not that person has
evidence in any proceedings as
statement in connection with an;

ce listed in the Schedule has been committed
given, agreed to give or is required to give
contemplated in paragraph (a) or has made a
proceeding as contemplated in paragraph (b);

(d) a person who has made a dis ilosure of improper conduct pursuant to the
Whistleblower Protection Act, 2317;

(e) any other person who might b

Director; and
in need of protection as determined by the

“witness protection officer” means a wit ness protection officer appointed or designated
in terms of section 9.

(2) The Minister may, for t le purposes of paragraph (e) of the definitions
of-

“proceedings” in subse:tion (1), by notice in the Gazette, declare any
functionary, entity or in ititution conducting an investigation, inquiry or
a hearing to be a tribun tl; and

(a)

“public body” in subse ;tion (1), by notice in the Gazette, declare any

functionary, entity or ir stitution to be a public body.
(b)

PART 2

DIRECTORATE FO l WITNESS PROTECTION

Establishment of Directorate

There is established w thin the Ministry a directorate to be known as
which must perform the functions entrusted to,

i tie Directorate by this Act.

2.

the Directorate for Witness Protection
and exercise the powers conferred on,

Object of Directorate

The object arid purpose of the Directorate is to provide the

m measures, on behalf of the State, to witnesses

risk or intimidation due to their being witnesses

(1)3.

framework and procedures for protecti
and related persons who face potential
or related persons.

of any law, the nature of the protection measures
iwer of the Directorate to acquire, store, maintain

(2) Despite the provisions

referred to in subsection (1) entail the p
and control fireafftis and ammunition < nd electronic or other necessary equipment.

Composition of Directorate

The Director: te consists of -4- (1)

e head of the Directorate;the Director who is tl(a)
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one or more Deputy Directors;(b)

such other staff as may be appoimed, designated or seconded under

section 7.
(c)

Despite the provisions of any law to the contrary -(2)

the Director, a Deputy Director and any staff member of the Directorate

appointed in tenns of section 7(1)[a) and (b) are deemed to be staff
members of the public service; and

(a)

where any matter relating to the Directorate or to the conditions of
service of staff members of the Dir ;ctorate is not specifically provided
for in this Act, the Public Service Act, 1995, the regulations and

directives made thereunder, do app] y in respect of the administration of
the Directorate and to staff membei s, only in so far as such provisions,
regulations and directives are not inconsistent with the provisions of

this Act.

(b)

Every staff member of the Directorate, a staff member assigned
to perform the secretarial work of the Committee or the Tribunal, a member of the

Tribunal and any other person rendering a service t j the Directorate or the Programme

or performing any function under this Act as del ermined by the Director, may not
perform such work or function or render such servit e unless that staff member, member

or person has been vetted and obtained a security c earance certificate.

(3)

member of the Intelligence Service
in section 10(l)(c).

(4) Subsection (3) does not apply to a
who is seconded to the Directorate as contemplated

Appointment of Director and Deputy Director

The Minister, in consultation with the Prime Minister and
subject to the provisions of this Act, must appoint a person who holds an appropriate
qualification in law and has not less titan 10 years’ experience in .the field of the
administration of justice in general or criminal justice in particular as Director: Witness
Protection, but pending appointment of the Directo the Minister may designate a staff
member in the public service who is suitably qualif ed to act as Director.

5. (1)

The Minister, in consultation with 1he Prime Minister and subject to the
provisions of thisAct, may appoint one or more per: ons who possess such qualifications
and experience as may be prescribed as Deputy I )irector or Deputy Directors of the
Directorate who must, subject to the control and di ections of the Director, exercise the
powers conferred on him or her or them or perform the functions assigned to him or her
or them by the Director.

(2)

(3) A person is not eligible to be appo nted and remain as Director or a
Deputy Director if that person -

(a) is a member of the National Assem sly or National Council, unless after
his or her appointment the person ceases to be such a member ;

(b) is a member of a regional council < >r a local authority council, unless
after his or her appointment the pe -son ceases to be such a member;
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is an unrehabilitated ins rlvent; or(c)

(d) has, during the period
been convicted of -

f 10 years preceding the date of appointment,(

0) theft, fraud, for
any other offen

»ery or uttering a forged document, perjuiy or
:e involving dishonesty; or

(ii) any other offenc e for which a sentence of imprisonment without
the option of a ine has been imposed.

(4) If the Director is for an}

perform his or her functions, a Deputy
may appoint another person to act temp

reason unable to exercise his or her powers or
Director must act as Director, but the Minister
>rarily as Director.

If the positions of both the Director and Deputy Director are vacant or
if both the Director and Deputy Directo are absent or unable for any reason to perform
the functions of their offices, the Minis er must, subject to subsection (1), (2) and (3),
appoint another person to act as Directo:during such vacancy or temporary absence.

(5)

A person acting as Dire dor in terms of subsection (4) or (5) may not act
for a period of more than 12 months.

(6)

A person appointed as a cting Director while the position of the Director
is vacant is entitled to the salary attach :d to that office for the period that he or she so
acts.

(7)

(8) The Director and a Dep uty Director hold office for a period of 10
years and they are eligible for re-appoit tment at the expiry of their terms of office.

The provisions of the P lblic ServiceAct, 1995 in relation to suspension

or dismissal from office and to other m; itters not covered in this section do apply to the

Director and a Deputy Director in so fa as they are not inconsistent with the provisions

of this Act.

(9)

The Director and a Dqputy Director may be removed from office on
(4) of the Public Service Act, 1995, except that

ijiisconduct on the part of the Director or Deputy

fiat Act do, with necessary changes, apply to the

llegation of misconduct.

(10)
any of the grounds set out in section 71-

where the removal is based on alleged

Director the provisions of section 27 of
investigation of, and inquiry into such

Functions and powers of Director, Pr rmanent Secretary and Minister

6. (1) The Director, subject to the overall supervision and direction of

the Minister, must, on behalf of the Di: ectorate, perform the functions and exercise the

powers entrusted to him or her by or u ider this Act including the following:

(a) administer and implen ent the Programme;

(b) subject to the direction of the Permanent Secretary, conduct the day

to day administration
supervise and exercise
including seconded st i

necessary for the pron otion of the purpose and the object for which the

Directorate is establis »ed;'

and management of the Directorate and control,

discipline over staff members of the Directorate,

ff, in a manner and for such purposes as may be
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determine whether or not a person m ay be admitted to the Programme,
the terms and conditions for partcipating in the Programme and

suspension or removal of persons ff( m the Programme;

(c)

easures that may be applied to a
en admitted to the Programme;

determine the type of protection m
witness or related person who has be

(d)

apply protection measures to witne >ses or related persons, including

interim protection measures, and render assistance to that protected

person in accordance with this Act;

(e)

ating to the protection of witnesses
protection, and related services;

carry out the administrative duties re
or related persons, including interim

(f)

with the approval of the Permanem Secretaiy, take such measures as
are necessary to ensure the safety, s icurity and wellbeing of protected
persons and staff members of the Directorate which measures may
include but are not limited to the i cquisition of places to be utilised
as places of safety for protected per sons or staff members, acquisition
of assets that are necessary for the f erformance of the functions of the

Directorate or where, necessary, conducting of searches on protected
persons or their property;

(g)

that, in conducting its affair >, the Directorate is guided by the(h) ensure
laws of Namibia and international best practices which may include,

but not limited to, the development md implementation of information
security measures, technical and ac ministrative competences, and the
principles of impartiality, confidentiality, objectivity and integrity;

Secretary, establish a branch office
in any part or parts of Namibia;

(i) with the approval of the Permanent
or branch offices for the Directorate

(j) establish procedures and determine
of thisAct may be carriedoui by <ur
to paragraph (i);

the manner in which the provisions
bianch office established pursuant

00 advise any public body or any other person on the adoption of strategies
and measures on witness protection; and

perform such other functions as mr y be assigned to him or her by this
Act or under any law or as may be i ecessaiy for the better carrying out
of the purposes of this Act.

(1)

The Director has all the power:
performance of his or her functions under this Act.

(2) necessary or expedient for the

The Director must, at such times or intervals of time as may be agreed
between the Director and the Committee or at the equest of the Committee, report to
the Committee generally on any matter relating to or arising from the performance of
functions or exercise of powers by the Director unde r subsection (1) or (2), or under any
other provision of this Act.

(3)

The Permanent Secretary must, on behalf of the Directorate, perform
the functions and exercise the powers entrusted 13 him or her by or under this Act
including the following:

(4)
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(a) administer the Fund;

(b) administer the assets of :he Directorate;

(c) request the Intelligence Service to -

(i) gather minister al intelligence on behalf of the Directorate as
contemplated ii section 5(l)(b) of the Intelligence Service Act;
or

(ii) assist with the carrying out of security vetting investigations
as contemplated in section 5(1)(d) of the Intelligence Service
Act, for persons who are required to obtain a security clearance
certificate unde this Act;

(d) enter into agreements a contemplated in section 71;

(e) receive donations as co itemplated in section 73;

(f) exercise any power con erred on him or her by or under thisAct or any
other law or that is nece ssary to attain the objectives of this Act.

The Minister is responsible for the overall policy direction of the
Directorate and witness protection poli :ies and without derogating from the functions
or powers entrusted to him or her by or under this Act, the Minister may -

(5)

in accordance with the law relating to the establishment of corporate
bodies in Namibia, est; blish or cause to be established such corporate

bodies as may be nece ssary to enable the Directorate to perform the
functions assigned to o exercise the powers conferred on it by or under

this Act or to attain its ibjectives as provided for in this Act;

(a)

by notice in the Gazetti , issue one or more codes of conduct regulating

the conduct of staff n embers of the Directorate in the performance
of their functions or e xercise of powers under this Act, which code

of conduct may pres:ribe penalties for any contravention thereof

or failure to comply t lerewith not exceeding a fine of N$10 000 or

imprisonment for a pei iod not exceeding 12 months or to both the fine

and imprisonment.

(b)

where reasonably nec ;ssary for him or her to carry out his or her

functions, request for i iformation from the Committee or any member

of the Committee, the Permanent Secretary or the Director; or

(c)

lit with any Minister or functionary who, for the

tical head of any office, ministry or agency or

is represented on the Committee or any other

where necessary, cons
time being, is the pol
other functionary that

Minister or functional / as may be necessary.

(d)

All public bodies, an 1 where appropriate other persons, must render

such assistance as may be reasonably equired in the exercise, performance or carrying

out of the powers, functions and duties
Minister, the Permanent Secretary, the

by or under this Act.

(6)

conferred upon, assigned to or imposed upon the

Director or any staff member of the Directorate
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Other staff of Directorate

The Permanent Secretary, ii consultation with the Director
and subject to the provisions of this Act, may appoi it or engage as appropriate, such
professional and technical staff members and other slaff members as may be necessary
for the proper discharge of the functions of the Direct irate and such staff members may
include -

7. (1)

persons appointed on a permanent or temporary basis;(a)

witness protection officers;(b)

staff members of the Ministry des
Permanent Secretary;

ignated for that purpose by the(c)

(d) security officers;

staff members in the public service t ansferred or seconded in terms of
subsection (3); and

(e)

(f> persons in the service of any other pv blic body, private body, institution
or organisation, who can render a service in respect of any matter
provided for by or under this Act a id who are, by arrangement with
the body, institution or organisation concerned, seconded with their

consent to the service of the Directo ate.

A staff member of the Directorate appointed under subsection (l)(a)
or (b) may be retired, promoted, discharged, reducec in rank or grade or transferred in
accordance with the provisions of this Act.

(2)

The Public Service Commission m ly, subject to the laws governing
the public service, at the request of the Permanent Secretary transfer or second staff
members in the public service to the Directorate fo specified periods of time and on
such termsand conditions as-may be agreed upon bet ween the Permanent Secretary and

the Public Service Commission.

(3)

The persons appointed or engaged in terms of subsection (1) must,
subject to the control and directions of the Director, a ssist the Director in the exercise of
the powers conferred on or performance of the funct ons assigned to the Director by or
under this Act.

(4)

(5) For the purposes of subsection (l)(f

any body, institution or organisation which made an arrangement with
the Permanent Secretary as contemp lated in that paragraph, must from
time to time, if requested by the Dire ctor in writing to do so, furnish the
Director with a list of the names of j ersons, in the employ or under the
control of that body, institution or ors anisation, who are fit and available
to assist the Directorate as contemplated in the said paragraph;

(a)

ation must, at the request of the
ns mentioned in the list concerned

(b) such a body, institution or organis
Director, designate a person or persr
to assist the Director; and
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(c) the Director may refuse
and in that case heorshe
concerned to designate

to accept the services of a person so designated
may request the body,institutionor organisation
mother person.

Despite any other law, any security officer, staff member or person
seconded to the service of the Directo ate in terms of subsection (l)(e) or (f), may
exercise the powers and must perform t le functions assigned to or imposed on him or
her from time to time by the Director am l must, in the exercise, performance or carrying
out of such powers, functions or duties, act in terms of this Act.

(6)

Any person referred to in subsection (l)(e) or (f), who is not subject
to the laws governing the public servi :e, is entitled to such remuneration, including
allowances for travelling and subsistenci : expenses incurred by him or her in the exercise
of the powers conferred on him or her or the performance of the functions assigned
to him or her by the Director, as the Minister with the concurrence of the Minister
responsible for finance may determine.

(8)

Determination of conditions of servic : of staff of Directorate

8. (1) The conditions of service of the Director, a Deputy Director and
staff members of the Directorate appoin ed under section 7(1)(a) or (b) are determined in

accordance with the regulations made c r directives and staff rules issued under section
81.

remuneration and conditions of service of staff(2) When determining the
members of the Directorate -

he Minister responsible for finance must bethe concurrence of
obtained whenever the e are financial implications; and

(a)

due regard must be pai 1 to the following principles -(b)

jrotection falls in a strategic sector in the

of justice process of the country and the nature

entailed requires commensurate compensation;

that witness
administration
of the service

(i)

and

that the natur : of the operations of the Directorate requires

probity, integr ty and incorruptibility.
(ii)

Witness protection officers

9. (1) The Director l lust assign a witness protection officer to be the

head of each branch office established in terms of section 6(1)(i).

Whenever a witness protection officer is for any reason unable to

exercise, perform or carry out his or h sr powers or functions or when the appointment

of a person as witness protection offic
as acting witness protection officer to

the witness protection officer concerned.

(2)

tr is pending, the Director may appoint a person
exercise the powers or perform the functions of

: objects of this Act and subject to the control and

rtection officer may exercise the powers and must
•assigned, to him or her by the Director or under

(3) In order to achieve tb

directions of the Director, a witness pr

perform the functions conferred on, o

this Act.
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The Director may designate other st iff members of the Directorate to
assist a witness protection officer in the exercise of he powers or performance of the
functions conferred on or assigned to him or her by tl e Director or under this Act.

(4)

A witness protection officer must at ; ill times control and supervise the

activities of security officers and other staff members )f the Directorate in his or her area

and must as often as the Director requires, but at least once every three months, submit a

written report to the Director on such activities or on z ny other matter relating to thisAct

which the Director requests the witness protection of leer to deal with in such report.

(5)

Security officers

10. (1) The Permanent Secretary mi y request -

the Permanent Secretary of the mini: try responsible for defence;(a)

the Permanent Secretary of the ministry responsible for safety and
security; or

(b)

ze referred to in section 3(b) of the(c) the Director of the Intelligence Servi
Intelligence Service Act,

to second any member of the defence force, pol ce force, correctional service or
intelligence service, as the case maybe, as a secirity officer to the service of the

Directorate in terms of the laws regulating such seco idment.

In order to achieve the objects of thi: Act and subject to the control and
directions of the Director, a security officer second :d in terms of subsection (1) may
exercise the powers and must perform the functions i ;onferred on, or assigned to him or
her by the Director or a witness protection officer in terms of this Act and must, in the
exercise or performance of those powers or function >, act in terms of this Act.

(2)

Independence of Directorate

In performing its functions inder this Act, the Directorate -11. (1)

must be impartial and must perfom
or prejudice; and

its functions without fear, favour(a)

xpedient for the performance of(b) has all the powers necessary or
its functions under this Act withoi t interference from any person or
authority.

The Director must for the purposes of accountability, at such times that
as may be agreed between the Minister and the Di rector and through the Permanent
Secretary, report to the Minister on the overall fulfill rent of the objects and purposes of
the Directorate and the performance of its functions under this Act.

(2)

A person who has a personal or financial interest in a matter for
consideration by the Directorate must disclose in wi iting the nature of that interest and
is disqualified from participating in the deliberations of the Directorate in respect of that
matter unless the Director decides otherwise.

(3)

(4) The Director or a staff member of th 5 Directorate may not personally or
through another person or entity transact any busine ;s or trade with the Directorate.
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(5) A person who -

(a) interferes with any staff
subsection (1)(b); or

member of the Directorate in contravention of

(b) contravenes or fails to c imply with subsection (3) or (4),

commits an offence and, on conviction, s liable to a fine not exceeding N$50 000 or to
imprisonment for a period not exceeding five years or to both the fine and imprisonment.

Funding of Directorate
f:

12. (1) The Directoratf derives its funds from money made available
to the Directorate from the Fund pursua it to section 20(b).

(2) Funds utilised by the D
needs form an integral part of the Fund
the manner provided for in Part 4.

rectorate for its administrative and operational
md must be administered and accounted for in

’ART 3

WITNESS PROTECTK )N ADVISORY COMMITTEE

Establishment of Committee

13. (1) There is establi shed a committee to be known as the Witness

Protection Advisory Committee.

The Committee consist s of -(2)

the Permanent Secretai y who is the chairperson of the Committee;(a)

the Permanent Secretai y of the ministry responsible for finance;(b)

the Permanent Secreta -y of the ministry responsible for international

relations;
(c)

the Permanent Secreta y of the ministry responsible for home affairs;(d)

the Director of the Inte ligence Service referred to in section 3(b) of the

Intelligence Service A' :t;
(e)

the Permanent Secret iry of the ministry responsible for safety and

security;
(f)

the Prosecutor-Gener d referred to in Article 88 of the Namibian

Constitution; and
(g)

of Police referred to in Article 119 of thethe Inspector-Genera
Namibian Constitutioi i.

(h)

retary of the Committee and he or she must keep

tings of the Committee and other records as the
(3) The Director is the se<

or cause to be kept minutes of the me:

Committee may require.
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A member of the Committee ceases to be a member if he or she no
longer holds the office or position which entitled h: m or her to be a member of the

Committee.

(4)

Object of Committee

14. The main object of the Committee is to advise -

(a) the Minister on high level policy ma ters relating to witness protection
in Namibia; and

(b) the Directorate generally on the exen:ise of its powers and performance
of its functions under this Act.

Functions and powers of Committee

e generality of the object of the
the Committee are to -

15. (1) Without derogating from tl
Committee mentioned in section 14, the functions of

make recommendations to the M nister regarding policy matters,
including amendments to this Act and the making of regulations and
issuing of directives and staff rules t nder section 81;

(a)

advise the Minister on the formulatic n of witness protection policies in
accordance with the current law and international best practices;

(b)

give advice to the Directorate generally on the performance of its
functions and exercise of its powers in terms of this Act;

(c)

(d) make recommendations to the Mini;

the Directorate; and
ter on the budgetary estimates of

(e) perform any other functions as may be conferred by or under this Act

or any other-law.

(2) The Committee may establish >ne or more subcommittee or
subcommittees consisting of members of the Committee to carry out any of its functions.

Meetings and procedure

16. (1) The first meeting of the Co nmittee must be held at such time
and place as the Minister may determine, and therea! ter, meetings of the Committee are
held at such times and places as the Committee may - letermine, but the Committee must
hold at least three meetings every year.

The members of the Committee nust, at the first meeting of the
Committee, elect from among themselves a vice-ch£ irperson of the Committee.

(2)

(3) The chairperson of the Committee -

(a) may convene a special meeting o
considers that it is necessary to hole

F the Committee when he or she
such special meeting; or

(b) must convene a special meeting of t le Committee when the Minister or
at least four members request thg-cl airperson to do so.
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The chairperson, or in h s or her absence, the vice-chairperson or in the
absence of both the chairperson and the ’ 'ice-chairperson, such member as the members
present have elected must preside at a m ;eting of the Committee.

(4)

(5) Four members form a quorum at a meeting of the Committee.

(6) A decision of a majorit y of the members present at a meeting of the
Committee is the decision of the Comn ittee and, in the event of an equality of votes,
the person presiding has a casting vote i l addition to his or her deliberative vote.

A decision of the Comi littee, or an act performed under the authority
of such a decision, may not be rendere d invalid by reason only of a vacancy on the
Committee or the fact that a person v ho is not entitled to sit as a member of the
Committee did so sit when the decisior was taken, if such decision was taken by the
requisite majority of the members of th : Committee who were present at the time and
entitled to vote.

(V)

(8) The Committee may p< rmit a staff member of the Directorate whose
input may be necessary on any matter t< be considered at any meeting to attend and to
take part in such discussions of the Com nittee as in the opinion of the Committee relate
to such matter, but that staff member is tot entitled to vote.

The chairperson of the (’ommittee must cause a record to be kept of the

proceedings of its meetings, and must c luse that record to be submitted to the Minister
as soon as possible after a meeting of th ; Committee.

(9)

The Committee may make rules relating to procedure at its meetings

and at meetings of a subcommittee or subcommittees established under section 15(2).
(10)

Disclosure of interest

17. (1) A member of t te Committee or a person present at a meeting

of the Committee who has a personal o •financial interest in a matter for consideration

by the Committee must disclose in writ ng the nature of that interest and is disqualified

from participating in the deliberations c f the Committee in respect of that matter unless

the Committee decides otherwise.

[mittee may not personally or through another

r trade with the Directorate.
(2) A member of the Con

person or entity transact any business o

>n who contravenes or fails to comply with

nee and is liable on conviction to a fine not

t for a period not exceeding five years or to both

A member or a pers
subsection (1) or (2) commits an off£
exceeding N$50 000 or to imprisonmer
the fine and imprisonment.

(3)

Other matters to be prescribed

scribe other matters relating to the Committee18. The Minister may pre

that may be necessary to ensure that th:objectives of this Act are achieved.
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PART 4
WITNESS PROTECTION FUND

Establishment of Fund

19. (1) There is established a bird to be known as the Witness

Protection Fund which vests in and is administered by the Ministry.

The Fund consists of -(2)

money appropriated by Parliament and made available to the Fund
for the purposes of attaining the o ejects of the Directorate and the
Programme;

(a)

money allocated to the Fund pursuant to section 76(1)(b) of the
Prevention of Organised CrimeAct,1 004(ActNo. of 2004) for purposes
of attaining the objects of the Direct )rate and the Programme;

(b)

(c) donations made to the Fund in terms of section 73;

interest derived from an investment nade under section 23;(d)

any unexpended money from the pre vious financial year carried over to
the next financial year pursuant to s< ction 24; and

(e)

money lawfully vesting in or accruing to the Fund from any other
source.

(f)

Utilisation of money of Fund

Money allocated to or stanc ing to the credit of the Fund must20. (1)
be utilised for -

funding the activities of-the-Prografi me;fa)

(b) funding the administrative and operational needs of the Directorate as
contemplated in section 12;

defraying any expenses incurred in t le administration of the Fund or by

members of the Committee or subcommittees of the Committee;
(c)

ation of members of, and meeting(d) paying the allowances and remunei

other expenses of, the Tribunal; and

or matters that the Minister with
nsible for finance may in writing

(e) payment for such other expenses
the approval of the Minister respc
determine.

The Minister, on the recommendation of the Director and with the
approval of the Minister responsible for finance maj , when he or she considers that it is
just and proper in any particular case, pay out an appiopriate sum of money to prescribed
dependants of a protected person who dies or is inc; pacitated while participating in the
Programme.

(2)
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Accountability and administration of Fund
1

21. (1) The Permanen
Finance Act, 1991 (Act No. 31 of 1991)

Secretary is, for the purposes of the State
the accounting officer of the Fund.

(2) The Permanent Secrets ry is responsible for the administration of the
Fund, subject to the overall directions c f the Minister given after consultation with the
Committee, and to the rules made undei subsection (3).

(3) The Minister may, with the concurrence of the Minister responsible for
finance, make rules relating to the mana »ement and administration of the Fund and such
rules must take into account the confids ntial nature of the objectives of the Programme
and the operations of the Directorate.

(4) The Permanent Secreta y must open and maintain a banking or savings
account on behalf of the Fund with -

(a) any banking institutioi or building society registered under the laws
governing banking inst itutions or building societies in Namibia; or

the Post Office Savinj ;s Bank established in terms of the Posts and
Telecommunications A ct, 1992 (Act No.19 of 1992).

(b)

Estimates of expenditure

22. (1) The financial > ear of the Fund begins on 1 April and ends on 31
March of the following year.

The Permanent Secr:tary must within three months before the

commencement of the financial year, p epare annual estimates of the expenditure of the

Fund for that financial year.

(2)

(3) The annual estimates < if expenditure referred to in subsection (2) must
separately specify the amounts require 1 for -

the activities of the Pr igramme;(a)

the administrative and operational needs of the Directorate;•(b)

he Fund and the expenses of the Committee andthe administration of
the Tribunal; and

(c)

payment of compensc tion and other expenses contemplated in section

20(e).
(d)

The annual estimate must make provision for all estimated expenditure

of the Fund for the financial year to which they relate, including a reserve fund to

provide for contingency in the event o f an unforeseen increase in expenditure and other

emergencies not contemplated at the t me of making the estimates.

(4)

The Committee must make recommendations on the annual estimates

before the commencement of the fii lancial year to which they relate and, once the

recommendations are made, the amc unt of money provided in the estimates must be

submitted to the Minister for approva .

(5)



20

(6) The Directorate may not incur expe iditure except in accordance with

the annual estimates provided under subsection (2) oi with prior written approval of the

Minister.

Investment of balances

The Permanent Secretary may, with the prior written approval of the

Minister and the Minister responsible for finance, despite the provisions of section 20,

invest monies standing to the credit of the Fund whi ch are not required for immediate
use or as a reasonable working balance.

23.

Unexpended balances in Fund

Despite anything to the contrary con Sained in any law, any unexpended

balance in the Fund at the close of any financial y jar, including accrued interest on
investment balances and other receipts, must be carr ed forward as a credit in the Fund

to the next succeeding financial year.

24.

Accounts and audit

25. (1) The Director must keep books, and other records of accounts
of the expenditure of monies allocated from the Fu id and the assets and liabilities of
the Directorate, which records must be classified ii accordance with the information
security policy of the Directorate and must be prese rved or disposed of in accordance
with that policy.

The Permanent Secretary must prepare the annual accounts of the

Fund and the Auditor-General must, subject to section 25(3) of the State Finance Act,
1991 (Act No. 31 of 1991), and without compromising the integrity or security of the
Programme and the Directorate’s operations, audit a id report on those annual accounts
in accordance with the provisions of the said State F nance Act.

(2)

Annual reports

26. (1) The Director must within bur months after the end of each
financial year, make a report to the Minister general! t on the operations and functioning
of the Directorate during that financial year.

to the confidential nature of theThe Minister must, with due regar 1
operations of the Directorate and the Programme -

(2)

within 14 days of receipt of the repc rt from the Director or within such
extended period as the Cabinet ma;' allow but which period must not
exceed 30 days,, submit the report t ) the Cabinet; and

(a)

(b) within 30 days of receipt of the re
report to the National Assembly o
then in session, within 30 days after
session.

iort from the Director, submit the
, if the National Assembly is not
commencement of its first ensuing

Restrictions on audits, investigations inspections

Despite anything to the contrary cc intained in any law, a person may
not cany out any inspection, investigation, revision or audit which in terms of any law

27.
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has to be or may be done in connectioi
Directorate or the Fund, unless that pers

with any matter or document concerning the
>n has obtained a security clearance certificate.

Acquisition of certain property or ser ices not to be disclosed

Despite the provisions
acquiring any property or service or the
is not obliged to disclose its identity or
Directorate may, for the purposes of acq
names of a corporate body established ir

28. to the contrary contained in any law, when
use of any property or service the Directorate
he identity of any of its staff members and the
firing such property or service, use the name or
terms of section 6(5)(a) or of any other person.

Exemption from taxes, duties or fees

29. No tax or charge on in
under any law is payable by the Fund.

:ome or transfer or stamp duty imposed by or

JART 5
WITNESS PROT ACTION PROGRAMME

Establishment of Programme

30. (1) There is establ: shed a Programme to be known as the Witness
Protection Programme to be administer :d by the Directorate.

The main purpose of
protection and other assistance as cor

persons whose safety or well-being ma
their involvement in proceedings or the

the Programme is to facilitate and provide
templated in Part 6 to witnesses and related

/ be at risk because of their being witnesses or

r being related persons.

(2)

Admission to Programme

31. (1) Subject to any review or appeal under section 69 or 70, the

Director has the sole responsibility of deciding whether or not to admit a witness or

related person to the Programme.

A witness or related pe son may be admitted to the Programme only if -(2)

the Director having re; ;ard to the factors mentioned in section 37, has

decided that the witnes s or related person be admitted;
(a)

the witness or related >erson agrees to be admitted to the Programme;

and
(b)

;rson signs a protection agreement in accordancethe witness or related p

with section 38, or -
(c)

>r related person is a minor, a parent or guardian

or related person signs the agreement; or
if the witness
of the witness

(i)

if the witness < r related person otherwise lacks legal capacity to

sign the agree nent, a guardian or other person who is usually

responsible fc
person signs the agreement.

(ii)

r the care and control of the witness or related
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Admission to Programme not reward for giving e> idence

The admission of a witness or related person to the Programme may not

to done and may not be construed as a reward or me ans of persuading or encouraging

the witness to give evidence or to make a statement.

32.

Application for admission to Programme

33. (1) Any witness or related pers >n who has reason to believe that
his or her safety or wellbeing is or may be threatened by any person or group or class of

persons, whether known to him or her or not, becau ;e of his or her being a witness or
related person, may in the prescribed manner -

report such belief -(a)

(0 to the investigating officer ii L the proceedings concerned;

to any person in charge of a police station;(ii)

if he or she is in prison, to :he person in charge of the prison
where he or she is being de tained or to any person registered
as a social worker under the Social Work Act and Psychology,
2004 (Act No. 6 of 2004) or regarded to be so registered

and who is in the service o 'a government office, ministry or
agency;

(iii)

(iv) to a public prosecutor or
General’s Office;

iny prosecutor in the Prosecutor-

(v) to any staff member of the I )irectorate;

to any relevant functionary;(vi)

eferred to in section 1 of the
ct, 2016; or

(vii) to an authorised person
Whistleblower Protection A

(vii) to any other prescribed person; and

(b) apply to the Director that he or she 1 >e admitted to the Programme.

An application referred to in subsection (l)(b) must contain such
information and documents as may be prescribed.

(2)

If a witness or related person is or any reason unable to make a
report as contemplated in subsection (l)(a) or to nake an application for admission
to the Programme as contemplated in subsection ( )(b), any interested person or the
investigating officer concerned, who has reason to b ;lieve that the safety of the witness
or related person is or may be threatened as contem dated in subsection (1), may make
such a report or application on behalf of the witness or related person.

(3)

(4) Subject to section 39, an applicatio I for protection of a minor may be
made by or on behalf of the minor without the const nt of his or her parent or guardian.
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(5) Any person to whom a -eport is made as contemplated in subsection (1)
(a), must assist the applicant in the mal ing of an application for admission and, unless
he or she is the Director, must without tetev -

(a) inform the Director of :he application; and

(b) submit the application :o the Director or a witness protection officer.

The Director may, wh< never he or she considers it necessary, refer an
application for admission submitted tc him or her to a witness protection officer for
evaluation and the submission of a rep( rt as contemplated in section 36.

(6)

If a witness or relate! person whose safety or wellbeing is being
threatened as contemplated in subsect on (1), after having been advised to make an
application for admission to the Progi tmme by a person referred to in paragraph (a)
of that subsection (1) or by any interes ed person, refuses to make such application the
person referred to in that paragraph o the interested person must record and keep a
record of that refusal in the manner pre scribed.

(7)

Duty to disclose certain matters befo re admission

34. (1) The Director
the Programme unless the Director is

provided the Director with -

nay not admit a witness or related person to
satisfied that the witness or related person has

all information that i he Director considers is necessary to decide
whether or not the wit; less or related person should be admitted; and

(a)

with all such other information as may be prescribed.(b)

In addition to subsecti >n (1), the Director may -(2)

require a witness or re ated person to undergo -(a)

medical tests >r examinations; or0)

psychological or psychiatric examinations,(ii)

and make the results available to the Director; or

ries and investigations as the Director considers

poses of assessing whether or not the witness

the Programme or as may be prescribed.

make such other inqu:
necessary, for the pui

should be admitted to

(b)

Interim protection measures

The Director )r a witness protection officer -(1)35.

Ted to in section 33(l)(a)(v) has been made;to whom a report refe(a)

:d of an application for admission or to whom a

protection has been submitted as contemplated
who has been inform

written application f( r
in section 33(5); or

(b)
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if he or she is aware that a report or a 1 application referred to in section
33 is to be made,

(c)

may, pending the finalisation of an application for admission of the witness or related

person, place the witness or related person concern ;d under interim protection for a

period not exceeding 14 days or for a period that may be prescribed, if the Director

considers it necessary for the safety of the witness or related person.

(2) Despite subsection (1) -

if a report or an application has beei i made as contemplated in section
33(3), the witness or related person nay only be placed under interim

protection if he or she has consented thereto; and

(a)

a minor may not be placed under inte rim protection without the consent
of his or her parent or guardian,

(b)

circumstances exist which do notunless the Director is of the opinion that exceptional
warrant such consent.

If a witness protection officer place
interim protection as contemplated in subsection (1),

report such placement within 48 hours to the Directc

; a witness or related person under
the witness protection officer must

(3)

The Director may require a witnes 5 or related person who has been
placed under interim protection pursuant to subse;tion (1) to enter into an interim
protection agreement.

(4)

Report by witness protection officer

36. (1) A witness protection officer must consider the merits of an
application for admission to the Programme submitt* :d or referred to him or her in terms
of section 33 and must -

(a) as soon as possible after the receip : of such application, but not more
than 14 days thereafter; or

(b) if the person has been placed under interim protection as contemplated
in section 35, before the expiry of s rch interim protection,

report thereon to the Director.

(2) A report referred to in subsection (1) must be in writing and must
include -

(a) a written indication by the relevant functionary concerned whether the
person concerned is a witness or nc t;

(b) a recommendation by the witness p otection officer whether the person
concerned qualifies for admission t ) the Programme;

particulars relating to the factors re ferred to in section 37(3); and(c)

(d) any other matter which in the opin
should be taken into account.

on of the witness protection officer
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(3) If a witness protection
the Programme, the witness protection
to the nature of the protection measur
any particular circumstances that oughi
Programme.

>fficer recommends that a person be admitted to
officer may make recommendations with regard
:s, the expected duration of the protection and
to be taken into account in the admission to the

If a witness protectio i officer recommends that an application for
admission to the Programme be refused, he or she must inform the Director of the
reasons for such recommendation.

(4)

Consideration of application and decision of Director

37. (1) When deciding an application made under section 33 by a
witness or related person to be admitte i to the Programme, the Director must have due
regard to the report and recommendatic ns of the witness protection officer concerned as
to whether the applicant concerned she uld be admitted to the Programme or not, if the
application was referred to a witness p otection officer in terms of section 33(6).

When deciding an apj lication made under section 33 by a witness or
related person to be admitted to the Pi ogramme, the Director must have due regard to
any written recommendations by the r devant functionary concerned as to whether the
applicant concerned should be admittec l to the Programme or not, if the application was
not referred to a witness protection offi cer in terms of section 33(6).

(2)

rm the provisions of subsection (1) or (2), the
application for admission should be granted or

(3) Without derogating fc
Director must, in deciding whether the

not, take into account -

the nature and extent o f the perceived threat, danger or risk to the safety
or wellbeing of the wi ness or related person;

(a)

any danger that the in erests of the community might be affected if the

witness or related per: on is not admitted to the Programme;
(b)

the nature of witness’: ; or related person’s relationship with any other
persons on the Progra nme or being considered for admission;

(c)

d person has a criminal record, the potential risk

the public by admission to the Programme;
if the witness or relate
he or she may pose to

(d)

:edings in which the witness has given evidence
;d to give evidence or has made a statement;

the nature of the proc
or is or may be requir

(e)

e of the improper conduct that has been disclosed

the Whistleblower Protection Act, 2017 and the

ifety or wellbeing of the witness is or maybe

of the disclosure;

if applicable, the natu
by the witness under

likelihood that the s
threatened as a result

(f)

the importance, rele\ ance and nature of the evidence given or to be

given by the witness n the proceedings concerned;

the probability that tl e witness or related person will be able to adjust

to participating in 1 le Programme, having regard to the personal

characteristics, circu nstances and family or other relationships of the

witness or related pe son;

(g)

(h)
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the cost likely to be involved in the p otection of the witness or related
person;

(i)

0) the availability of any other means o: protecting the witness or related

person without invoking the provisio is of this Act; and

(k) any other factor that the Director con ;iders relevant.

In order to enable him or her to nake a proper evaluation of an
application for protection, the Director must be afforc ed immediate and full access to -

(4)

(a) any police docket and statements of i witnesses;

(b) any evidence given in any proceeding ,s; and

(c) any disclosure made in terms of th 2 Whistleblower Protection Act,
2017,

and he or she is entitled to obtain copies of any such
any part thereof.

statements or of such evidence or

(5) After having considered an application for protection, the Director
may -

pending the approval or refusal of an application in terms of paragraph
(b) or (c), make any interim arrange nents with the witness or related
person relating to his or her protectio n in terms of this Act;

(a)

approve the application and thereupon admit the witness or related
person to the Programme in accordai ice with the protection agreement
entered into by or on behalf of the vitness or related person and the
Director; or

(b) •

(ct refuse the application and, where ap
witness or related person revoke any
or she has been placed in terms of se

plicable, by written notice to the
nterim protection under which he
;tion 35(1) .

application under subsection (5)
(c), he or she must as soon as is practicable, take rea: onable steps to notify the witness
or related person of the refusal and inform the witn< ss or related person of his or her
right to have the Director’s decision reviewed by the Tribunal in terms of section 69.

(6) If the Director refuses to approve ar

i

The Director must make the decision referred to in subsection (5)(b) or(7)
(c) within -

(a) 30 days after receipt of an applicatio l

(a)(v) or (5); or
as contemplated in section 33(1)

(b) 15 days after receipt of a report cont implated in section 36,

but in exceptional cases the period may be extended
exceed 60 days.

in which case the period may not
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Protection agreement

38. (1) Before admitti lg a witness or related person to the Programme,
the Director must enter into a written p -otection agreement with such witness or where
applicable, with each related person set mg out the respective obligations of the Director
and the witness or related person in res iect of his or her admission to the Programme.

For the purposes of su (section (1), the Director must -(2)

(a) enter into a protection igreement with the parent or guardian of -

(0 a minor; or

(ii) a person who s otherwise not competent to enter into a legally
binding agreei lent; or

(b) enter into a draft pro
section 39(2).

ection agreement with a minor referred to in

If the Director has ente red into a protection agreement as contemplated

in subsection (2) he or she may, as soor as possible after the protected person concerned
becomes competent to enter into a le gaily binding agreement, require the protected
person to enter into a new protection a peement.

(3)

An agreement referrec to in subsection (1) or (2) must -(4)

ch the witness or related person is to be admitted
details of the protection and assistance that is to

set out the basis on wh
to the Programme and
be provided; and

(a)

the effect that protection under the Programme
' the protected person breaches a term of the

contain a provision to
may be terminated i:
agreement.

(b)

(5) Without derogating ft >m the generality of subsection (1), (2) or (4) the

terms and conditions of a protection aj reement include

an obligation on the E irector-(a)

to take such easonable steps as are necessary to provide the

protected per on with the protection and related assistance, as

set out to in t le protection agreement concerned; and

0)

not to keep a (rotected person under protection in any prison or

police cell, ui iless otherwise agreed upon;
(ii)

an obligation on the \ dtness or related person -(b)

where applicable, to give the evidence as required in the

proceedings o which the protection relates;

to meet all f nancial obligations incun-ed by him or her that

are not pays
agreement;

(i)

00
ble by the Director in terms of the protection
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to meet all legal obligations i ncurred by him or her, including

any obligations regarding ti e custody and maintenance of

children and taxation obligati ms;

(iii)

to refrain from activities that constitute a criminal offence;(iv)

might endanger his or her safety

cerson or staff or staff member of
to refrain from activities that
or that of any other protected
the Directorate;

(v)

to accept and give effect to all reasonable requests and

directions made or given by a ly staff member of the Directorate
in relation to the protection ] >rovided to him or her and his or
her obligations ;

(vi)

legal proceedings which have or
it him or her or in which he or she

(vii) to inform the Director of anj

may be instituted by or again
is otherwise involved;

to inform the Director of an
was or may be involved, e
otherwise; and

r proceedings in which he or she
ther as a witness or accused or

(viii)

not to endanger the security of the Programme or any other

aspect of the protection of w itnesses or related persons or any
other matter relating to the P rogramme;

(ix)

the procedure in accordance with which the protection agreement may,

if necessary, be terminated or amend id; and
(c)

any other prescribed terms and com litions or matters agreed between
the witness or related person and the Director.

(d)

Special provisions for miners

39. (1) The Director may not admit a minor to the Programme unless
the consent of the parent or guardian of the minor ha > been obtained.

Despite subsection (1), the Director nay admit a minor -(2)

who, as a witness, applies to be adn itted to the Programme in respect
of proceedings against his or her pa ent or guardian or in which his or
her parent or guardian is a suspect;

(a)

(b) who has no parent or guardian;

(c) whose parent or guardian cannot
reasonable efforts to do so; or

be identified or found, despite

(d) whose parent or guardian is unreaso
give his or her consent,

nably withholding or is unable to

to the Programme without the consent of his or her f arent or guardian if the Director is
of the opinion that it is necessaiy to do so for the saf ;ty of that minor.
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If the Director admits
referred to in subsection (2) the Directc

(3) i minor to the Programme in the circumstances
r must -

(a) within seven days of s ich admission; or

(b) within such further pe
area of jurisdiction the
determine in an appli
Director,

iod as a judge of the High Court within whose
minor is domiciled or ordinarily resident, may

:ation made to him or her in chambers by the

submit to that judge -

(i) a report settinj ; out his or her reasons for the admission; and

(ii) the draft prote ;tion agreement referred to in section 38(2)(b) ,

for consideration by that judge in chan bers.

The Director must al ;o furnish to the minor concerned and, where
applicable, to his or her parent or guar< ian, a copy of the report and the draft protection
agreement referred to in subsection (3).

(4)

(5) After consideration of
to in subsection (3), the judge may by

he report and draft protection agreement referred
>rder -

(a) set aside the admissioi i to the Programme;

confirm the admission and thereupon ratify the draft protection
agreement; or

(b)

confirm the admissic n and thereupon amend the draft protection

agreement in the man: ler which he or she considers -
(c)

to be in the b( st interests of the minor; and(i)

necessary to e nsure the safety of the minor.00

(6) If the admission to th ; Programme of a minor is set aside in terms of

subsection (5)(a), the Director must vithout delay tenninate the participation of the

minor in the Programme.

Any draft protectior agreement ratified or amended in terms of

subsection (5)(b) or (c), constitutes a binding protection agreement.
(7)

The Director must b; regarded as the curator ad litem of a minor

who, without the consent of his or her parent or guardian, has been placed under

interim protection as contemplated ir section 35(1) or admitted to the Programme as

contemplated in subsection (2)-

(8)

Admission of witnesses from other i ountries

40. (1) If-

a request from an appropriate authority of a

whom the Minister has entered into an agreement
(a) the Minister receiveÿ

foreign country with
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or made arrangements in terms of section 72(1) for the admission of a
person who is a national or a resident ( f that country to the Programme;
and

he Minister or functionary who,

of any office, ministry or agency
the Minister, after consultation with
for the time being, is the political heac
or other functionary that is represent d on the Committee or any other
Minister or functionary as may be ne< essary, is satisfied that -

(b)

rrovided all material information
e request; and

(i) the appropriate authority has
that is necessary to support tl

(ii) it is appropriate to do so in al the circumstances,

the Minister must refer the request to the Director.

The request referred to in subsection 1) must be accompanied by such

documents and information that are necessary for the1Jirector to make a decision or that
may be prescribed.

(2)

The Director must consider admitting the person whose admission
has been requested to the Programme in the same wi y as the Director would consider
admitting any other person to the Programme in term : of section 37.

(3)

(4) The Director or, where appropriate, tl e Minister may, if he or she thinks
it appropriate to do so, seek further information abou : the person whose admission has
been requested from the appropriate authority.

If the Director decides that the person whose admission has been
requested is suitable for admission to the Programme, the Director must make a
recommendation to that effect and submit a report to he Minister.

(5)

(6) If the Minister, after considering the report from the Director, decides
thatit is appropriate in all the circumstances that the pe son beadmitted to the Programme
the Minister must inform the Director accordingly.

(7) The Director or, where appropriate, t le Minister must -

(a) enter into an agreement or arrangem snt with the appropriate authority
for the purpose of making services under the Programme available to
the appropriate authority; and

if the person whose admission has 1
permanent resident of Namibia -

(b) een requested is not a national or

(0 the consent of the Minister responsible for immigration has
been obtained for entry of th at person into Namibia; and

(ii) that person has been grantee [ a visa, if required, for entry into
Namibia,

admit that person to the Programme.
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An agreement or am ngement referred to in subsection (7)(a) may
include procedures under which the ap| ropriate authority pays the costs associated with
providing protection for the person wh >se admission has been requested, including -

(8)

(a) the costs of travel by tl
the person;

at person and the costs associated with travel by

(b) any costs that will be ii lcurred if protection under the Programme to the
person whose admissii m has been requested is terminated; and

(c) such other costs as the Director determines.

Admission of witnesses at request o
organisation

f international court, tribunal, institution or

(1) If-41.

the Minister receives a request from an international court, tribunal,
institution or organis; tion with whom the Minister has entered into
an agreement or made arrangements in terms of section 72(2) for the
admission of any pers m to the Programme; and

(a)

the Minister, after cor sultation with the Minister or functionary who,
for the time being, is tl ie political head of any office, ministry or agency
or other functionary tl at is represented on the Committee or any other
Minister or functionar / as may be necessary, is satisfied that -

(b)

the intematioi al court, tribunal, institution or organisation has
provided all material information that is necessary to support
the request; a id

(i)

it is appropria te to do so in all the circumstances,(ii)

the Minister must refer the request to 1 ie Director.

(2) The request referred t ) in subsection (1) must be accompanied by such

documents and information that are ne pessary for the Director to make a decision or that

may be prescribed.

The Director must c insider admitting the person whose admission

has been requested the Programme i l the same way as the Director would consider

admitting any other person to the Pro* jamme in terms of section 37.

C-)

The Director, or whet :appropriate the Minister, may if he or she thinks

it appropriate to do so, seek further in formation about the person whose admission has

been requested from the international court, tribunal, institution or organisation.

(4)

If the Director decides that the person whose admission has been

requested is suitable for admission to the Programme, the Director must make a

recommendation to that effect and su' imit a report to the Minister.

(5)

considering the report from the Director, decides

inces that the person be admitted to the Programme

accordingly.

(6) If the Minister, after

that it is appropriate in all thecircumst

the Minister must inform the Directo
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The Director, or where appropriate th( : Minister, must -(7)

enter into an agreement or arrangem ;nt with the international court,

tribunal, institution or organisation fo •the purpose of making services
under the Programme available to t lat international court, tribunal,

institution or organisation; and

(a)

if the person whose admission has b<

permanent resident of Namibia -
en requested is not a national or(b)

(ii) the consent of the Minister esponsible for immigration has
been obtained for entry of the t person into Namibia; and

a visa, if required, for entry intothat person has been granted
Namibia,

(ii)

admit that person to the Programme.

An agreement or arrangement refer -ed to in subsection (7)(a) may

include procedures under which the intemationa court, tribunal, institution or
organisation pays the costs associated with providing protection for the person whose
admission has been requested, including -

(8)

(a) the costs of travel by that persons an
by that person;

i the costs associated with travel

(b) any costs that will be incurred if prote
person whose admission has been rec

ction under the Programme to the
uested is terminated; and

such other costs as the Director deter nines.(c)

Register of protected persons

42. — (1) The Director must, subject to section 43, open and maintain a
register of protected persons and a witness protection officer must open and maintain a
register for the branch office for which he or she is responsible.

The register may be maintained by e ectronic means.(2)

(3) The Director or the witness protectio l officer must -

include in the register such particular: and information about a protected
person or former protected person an i particulars or information of any
other matters as may be prescribed; < nd

(a)

£b) keep such other records and documei
former protected person as may be n

ts relating to a protected person or
;cessary or as may be prescribed.

Access to register of protected persons

43. (1) A person may not have acce ;s to the register or a branch office
register and to records and documents kept together ’ vith the register unless -

(a) that person holds or occupies a
Directorate;

designated position within the



33

(b) the Minister has, in th«
access to the register;

public interest, authorised that person to have

(c) that person has obtaine i a court order granting him or her access to the
register; or

(d) the Director has, pursi ant to subsection (2), authorised that person to
have access to the reg ster.

(2) Despite subsection (1) the Director may -

if he or she considers
of crime or that it is in
to do so; or

(a) hat it is necessary to facilitate the investigation
the interests of the due administration of justice

(b) for any other reason tl at the Director considers sufficient,

but subject to such conditions that he or she considers necessary, authorise any other
person to have access to the register oi part of the register or a branch office register or
to some or all of the records and docui lents kept together with the register.

If the Minister has ai

pursuant to subsection (l)(a), the co
pursuant to subsection (l)(b) or the D
the register under subsection (2), the D
officer of -

(3) thorised a person to have access to the register
art has granted a person access to the register

rector has authorised a person to have access to
rector must notify the relevant witness protection

(a) the name of the perso l to whom the access was allowed;

(b) the information the p :rson was allowed access to; and

the reasons for allow ng access.(c)

A person who accesses the register, records or documents in

contravention of subsection (1) comn its an offence and is liable on conviction to a fine

not exceeding N$50 000 or to imprisi inment for a period not exceeding five years or to

both the fine and imprisonment.

(4)

Suspension from Programme

The Directcr may suspend protection provided under the

a reasonable period determined by the Director, if

:cted person has done or intends to do something

o provide adequate protection to that person.

44. (1)

Programme to a protected person for
the Director is satisfied that the prot
that limits the ability of the Director

After the suspensioi of protection as contemplated in subsection (1),

functionary that has an interest in the matter of the
(2)

the Director must inform the relevan

decision to suspend.

Termination of protection

>r must terminate protection provided under the

f the protected person requests in writing that the
45. (1) The Direct

Programme to a protected person,
protection be terminated.



34

The Director may, subject to subsections (5) and (6) and after

consideration of any representations made in terms of subsection (6), terminate
protection provided under the Programme if -

(2)

the need for protection for thethe circumstances that gave rise to
protected person cease to exist;

(a)

satisfactory alternative arrangements ! lave been made for the protection
of the protected person;

(b)

the protected person, in making application for admission to the

Programme, intentionally furnished f rise or misleading information or
particulars or made a statement whi ;h is false or misleading in any
material respect, or intentionally failed to disclose any information or
particulars material to his or her appli cation;

(c)

the protected person refuses or fails to enter into a protection agreement
when he or she is required to do so i l terms of section 38(1) or (3) or
47(5) or (6);

(d)

caches a term of the protection
iking relating to the Programme;

(e) the protected person deliberately br
agreement or a requirement or undert

the protected person’s conduct or thn atened conduct is, in the opinion
of the Director, likely to threaten he security or compromise the

integrity of the Programme;

(f)

the protected person has wilfully cam
of safety where he or she is protected
place of safety; or

ed serious damage to the place
or to any property in or at such

(g)

there is, in the opinion of the Director, no reasonable justification for
the protected person to remain on the Programme;

GO

and the Director is satisfied that in the circumstances o
Programme should be terminated.

f the case that participation in the

The Director may, subject to sub sections (5) and (6) and after
consideration of any representations made in terms < f subsection (6), on receipt of a
written notice given by the relevant functionary concer ned that the evidence of a witness
is no longer required in the proceedings concerned or that such proceedings have been
concluded, by written notice, terminate the protection of that witness.

(3)

(4) If a witness protection officer has res sonable grounds to believe or to
suspect that -

(a) any of the circumstances for termina
(a), (b) or (c) exist; or

don referred to in subsection (1)

(b) a protected person is performing or ha 3 performed any act referred to in
subsection (l)(d) to (g),

he or she must without delay report the matter to the I hrector.
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I(5) The Director may, on n application by -

|(a) a protected person;

I(b) the parent or guardian of a minor; or

a minor referred to in(c) section 39(2),

I
Iwhose participation in the Programme ras been terminated in terms of subsection (2) or

(3), and the Director is of the opinion ti at the safety of that protected person is still being
threatened after the conclusion of the proceedings concerned, extend the protection of
such person for as long as it may in the opinion of the Director be necessary, except that
the protection of a minor referred to i: t section 39(2), may not be so extended without
the prior approval of a judge in chamb jrs.

(6) The Director must, b Tore he or she terminates the participation of a
protected person in the Programme, 1 ake reasonable steps to notify in the prescribed
manner -

(a) the protected person
guardian and the rele vant functionary concerned of the contemplated
termination under sul section (2); or

tnd, if he or she is a minor, his or her parent or

(b) the protected person tnd, if he or she is a minor, his or her parent or
guardian of the conte nplated termination under subsection (3),

and the Director must allow the protec ed person, and, where applicable, his or her parent
or guardian, and the relevant functior ary concerned to make written representations to

the Director within the prescribed per od and in the prescribed manner in relation to any

matter regarding such termination.

Any protected perso l remains under the Programme until his or her

protection is terminated in terms of s ibsection (1), (2) or (3) or in accordance with an

agreement referred to in section 40(7 (a) or 41(7)(a).

(7)

The Director may no terminate the participation in the Programme of -(8)

a minor referred to i: i section 39(2) in terms of this section without the

prior approval of a ji dge in chambers; or
(a)

a protected person re ferred to in section 40(7)(a) or 41(7)(a) in terms of

this section without he prior approval of the Minister.
(b)

PART 6

10TECTI0N MEASURESWITNESS PI

Witness protection measures

46. (1) Where a p< rson is admitted to the Programme, or is being

assessed for admission to the Programme, the Director must take such action or measures
and reasonable to protect that person’s safety and

afety of the Director and all other staff members of
as the Director considers necessary

wellbeing while also protecting the <

the Directorate as well as persons rendering services to the Programme in terms of this

Act.
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(2) The action or measures referred to in subsection (1) may include -

applying for any documents necessar(a)

(0 to allow the protected person to establish a new identity; or

(ii) otherwise to protect the prote :ted person; and

(b) permitting persons who hold or occapy designated positions in the
Directorate to acquire and use assumed identities to enable them to
effectively perform their functions;

relocating the protected person within(c) or outside Namibia;

(d) providing financial and other assistan ;e to the protected person for the
purpose of meeting the reasonable 1 ving expenses of the protected
person including, where appropriate, living expenses of the protected
person’s family and providing, whethi r directly or indirectly, and other
reasonable assistance as may be presc -ibed;

(e) providing assistance to the protected
or access to education;

verson in obtaining employment

(0 providing other assistance to the piotected person with a view to
ensuring that the protected person be:omes self-sustaining, including
financial and other assistance upon te rmination of participation in the
Programme;

(g) doing other things that the Director co nsiders to be necessary to ensure
the personal safety and wellbeing of t! le protected person.

The Director may take the actions or m sasures referred to in subsections
(1)and (2) in respect of a former protected person, or an f other person whose relationship
with the former protected person is such that the Directi >r is satisfied that it is appropriate
to take those actions or measures, as if the former prote cted person or other person were
a witness admitted to the Programme, if -

(3)

(a) the Director considers the actions or measures are necessary and
reasonable for the protection of the for ner protected person or the other
person; and

(b) theDirector has assessed the suitability of takingthe actions or measures
in respect of the former protected persan or the other person.

If the Director takes action or measures under subsection (3) in respect
of a person other than a former protected person, this / .ct applies to the person as if the
person were a former protected person.

(4)

When the Director first takes action o r measures under subsection (3)
in respect of a former protected person who was a prot ;cted person under section 40 or
41, the Director must give the Minister responsible fo immigration matters, or a staff
member designated in writing by that Minister, writte: i notice that he or she has taken
that action or measure.

(5)
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Change of identity

47. (1) In this section and section 48(2), “registrar” means the chief
registrar as defined in section 1 of the Jirth, Marriages and Deaths Act, 1963 (Act No.
18 of 1963), and any registrar or assis ant registrar as defined in section 1 of that Act,
who has been designated by the chief i egistrar to perform any function in terms of this
Act.

A registrar may not prs
of a new identity for a protected pers
unless that registrar has been issued w

(2) pare documentation relating to the establishment
>n or perform any function in terms of this Act
th a security clearance certificate.

(3) The Director may, w
section 48, establish a new identity foi

th the approval of the Minister and subject to
a protected person.

If the Director is reqi lested by a protected person to establish a new
identity for that protected person and t le Director decides not to establish a new identity
as requested, the Director must take r lasonable steps to notify the protected person in
writing of the decision.

(4)

Where a decision he 5 been taken to establish a new identity for a
protected person after the person ha< been admitted to the Programme, the Director
must prepare a new protection agreen lent which must be entered into by the protected
person and the Director before the ne> v identity is created.

(5)

(6) If the protected perse n is a minor or otherwise lacks legal capacity to

sign the agreement, it must be entered into in the manner as provided for in section 38(2)

and if the protected person remains i protected person on or after attaining majority
age or having legal capacity, as the ca >e may be, the Director may require the protected
person to enter into another agreemer t at that time.

Despite the provisior s of any other law, where approval has been given

to establish a new identity for a prote ;ted person -
(7)

the Director must no :ify the relevant registrar giving particulars of the

new identity to be e: tablished and the documents that must be issued;
(a)

and

on receiving such nc tification, the registrar must take such steps as are
necessary to issue th ase documents to the Director.

(b)

(8) A protected person 1 or whom a new identity is being established must,

on request, attend before the registn r and sign such documents or records or take such

other steps as may be necessary to ft cilitate the establishment of the new identity.

A document issue 1 under the authority of this section must be

considered to have been lawfully iss

requirements of the law relating to t

(9)
red by the relevant registrar in accordance with the

le registration of births, marriages and deaths.

Restrictions on qualification docu nents

ons of sections 46 and 47, the Director may not

obtain documentation for a protectejd person that represents that the protected person -
48. Despite the provis
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(a) has a qualification that he or she does not have; or

(b) is entitled to a benefit that he or she is not entitled to.

Provisions in case of marriage

49. (1) A protected person who has b Jen provided with a new identity
under the Programme who wishes to marry may not do so unless the protected person
has given to the Director -

(a) evidence that satisfies the Director -

(0 that the protected person is of marriageable age; and

(ii) of the original identity of the )rotected person;

(b) evidence that satisfies the Director tl
has died or that the protected person is
has been married previously; and

at the person’s previous spouse
divorced, if the protected person

(c) a statutory declaration to the effect the t there is no legal impediment to
the marriage and the Director is not a vare of any legal impediment to
the marriage.

If the Director is satisfied that the pro:ected person has complied with
subsection (1), the Director must give a certificate to a registrar stating that the Director
has received the evidence referred to in paragraphs (a) and (b) of subsection (1) and the
statutory declaration referred to in paragraph (c) of tht t subsection.

(2)

A person who contravenes or fails to comply with subsection (1)
commits an offence and is liable on conviction to a fir e not exceeding N$20 000 or to
imprisonment for a period not exceeding two years or t< i both the fine and imprisonment.

(3)

Commercial arrangements by Director

The Director may make ;commercial arrangements with any person
under which a protected person is able to obtain a benefi t under a contract or arrangement
without revealing the protected person’s former identit y.

50.

Protection of third party rights-
51. (1) If a protected person has any

or is subject to any restrictions, the Director must ta
practicable to ensure that -

mtstanding rights or obligations
ce such steps as are reasonably

(a) those rights or obligations are dealt wi th according to law; or

(b) the protected person complies with the se restrictions.

(2) The steps referred to in subsection (1) may include -

(a) providing protection for the protected p
is attending court; or

erson while the protected person
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notifying a party or p >ssible party to any legal proceedings that the
Director will, on beha f of the protected person, accept process issued
by a court, a tribunal o a commission of inquiry and nominating a staff
member of the Directo rate for that purpose.

(b)

Avoidance of obligations by protecte i person

52. (1) If the Directoi
provided with a new identity under the

is satisfied that a protected person who has been
Programme is using that new identity to avoid -

obligations that were i icurred before the new identity was established;(a)
or

(b) complying with restric tions that were imposed on the person before the
new identity was estal fished,

the Director must give notice in writin \ to the protected person stating that the Director
is so satisfied.

The notice referred 1o in subsection (1) must state that, unless the
protected person satisfies the Director that the obligations will be dealt with according
to law or the restrictions will be comp ied with, the Director will take such action as he
or she considers reasonably necessary :o ensure that they are dealt with according to law
or complied with.

(2)

That action referred to in subsection (2) may include informing a
person who is seeking to enforce right > against the protected person of the details of any
property owned by the protected pers >n under his or her former identity.

(3)

Payments made under Programme

53. (1) The Directoi may, if he or she considers it necessary, certify

in writing that the whole or part of in amount held by a protected person represents

payments made to the protected pers< n under the Programme.

ed cannot be confiscated, forfeited or restrained,

pecuniary penalties, under any law.
(2) i An amount so certif

and cannot be applied in payment of

Non disclosure of original identity

person who has been provided with a new identity

i , apart from this section, be required by or under a

original identity or a former protected identity for

disclose his or her original identity or the former

the Director has prohibited the protected person,
osing the original identity or the former protected

54. (1) A protected
under the Programme and who woul

law of Namibia to disclose his or her

a particular purpose is not obliged t<
protected identity to any person, if

in the prescribed manner, from disc
identity for that purpose.

If the Director ha>, under subsection (1), prohibited a protected

person from disclosing his or her oi i
a particular purpose, that protected person is entitled, in any proceedings, or for any

purpose, under or in relation to the

current protected identity is his or hfer only identity.

(2)
ginal identity or any former protected identity for

relevant law of Namibia, to claim that his or her
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Non disclosure of identity in legal proceedings

55. (1) If, in any proceedings in a <ourt, tribunal or commission of
inquiry, the identity of a protected person is in issue or may be disclosed, the court,
tribunal or commission must, unless it considers the t the interests of justice require
otherwise -

(a) hold that part of the proceedings wh
protected person in camera, and

ch relates to the identity of that

(b) make such order relating to the suppr :ssion of publication of evidence
given before the court, tribunal or co nmission as, in its opinion, will
ensure that the identity of the protected person is not disclosed.

If in any proceedings in a court, tribi nal or commission of inquiry, a
protected person or former protected person who has been provided with a new identity
under the Programme is giving evidence, the court, ti ibunal or commission may hold
that part of the proceedings in camera.

(2)

The court, tribunal or commission before which any proceedings
referred to in subsection (1) or (2) are conducted, may if it considers it necessary, by
order direct -

(3)

(a) that no question may be asked in the moceedings which might lead to
the disclosure of the protected identity of a protected person or former
protected person or of his or her place of residence;

(b) that a witness in the proceedings, i tcluding a protected person or
former protected person, is not requin d to answer a question, give any
evidence, or provide any information, which may lead to the disclosure
of a protected identity of the protected person or former protected
person or of his or her place of residei ce; and

that a person involved in the proceedi igs may not. in the proceedings.
make a statement which discloses or c )uld disclose a protected identity
of the protected person or former prote cted person or his or her place of
residence.

(c)

(4) This section applies despite any provi:
any other law or rule of evidence.

ion to the contrary in any law or

Non disclosure by protected persons

56. (1) Subject tosubsection (2), a protected person, a former protected
person or a person who has been or is being considered for admission to the Programme
may not, either directly or indirectly, disclose or communicate to another person -

(a) the fact that he or she is a protected person, a former protected person
or has undergone assessment for admi ;sion to the Programme;

(b) information as to the way in which the Programme operates;

(c) the fact that the protected person has s gned a protection agreement;
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(d) details of the protectioi1 agreement that the protected person has signed;

information about the
or other person who is

(e) Director or any staff member of the Directorate
or has been involved in the Programme; or

(f) information relating i o anything done by the Director or any staff
member of the Directc rate under this Act.

Subsection (1) does nc t apply to a disclosure or communication which -(2)

has been authorised b ' the Director;(a)

is necessary for the pi rposes of the investigation of a criminal offence
under the law of Nam bia; or

(b)

(c) that is necessary to cc nply with an order of a competent court.

A person is a witness
the Programme if that person -

or a related person considered for admission to(3)

is the subject of co isideration under Part 5 for admission to the
Programme, even if tl le Director subsequently decides not to admit that
person; or

(a)

:he Programme on an interim basis under section
does not go on to be admitted to the Programme.

(b) has been admitted to
35, even if the persor

A person who conti avenes or fails to comply with subsection (1)

commits an offence and is liable on c mviction to a fine not exceeding N$100 000 or to

imprisonment for a period not exceed ng 10 years or to both the fine and imprisonment.

(4)

Non disclosure of information by o her persons

ho has in whatever way obtained access to
the Programme may not disclose or communicate

57. (1) A person v
information or a document relevant tc

information -

about the Programm :;(a)

about the identity or location of a protected person, a former protected

person or a person v ho has been or is being considered for admission

to the Programme; c r

(b)

that compromises oi may compromise the security of any staff member

of the Directorate oi any person who has performed a function for or on

behalf of the Directi irate, or the integrity of the Programme,

(c)

to another person except in the circi instances mentioned in subsection (2).

A person referred t) in subsection (1) may disclose or communicate(2)

information -

for the purpose of £ iving effect to the provisions of this Act;(a)
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(b) when required to do so by any comp« tent court; or

(c) in terms of subsection (3).

The Director may, subject to subse< tion (4), and after consideration
of any representations referred to in that subsection, on such conditions as he or she
considers fit, disclose or communicate or authorise th; disclosure or communication of
any information in respect of a protected person -

(3)

(a) with the consent of -

(i) the protected person concern ;d; or

(ii) his or her parent or guardian, if he or she is a minor;

if the protected person has previously
information or acted in a manner wh
communication;

(b) disclosed or communicated such
ch resulted in such disclosure or

(c) if the disclosure or communication -

(0 is required for the exercise oi protection of any rights;

(ii) is required for the purpose of compliance with any law; or

(iii) is in the public interest; or

(d) in any criminal proceedings if the
necessary to establish the guilt or the

disclosure or communication is
innocence of a person.

Despite subsection (3), the Director r lay not disclose or communicate
any information in respect of a minor referred to ir section 39(2) without the prior
approval of a judge in chambers.

(4)

The Director must, before he or sh; discloses or communicates or
authorises the disclosure or communication of any inf >rmation in respect of a protected
person in the circumstances referred to in subsection '3)(b), (c) or (d), take reasonable
steps to notify-

(5)

(a) the protected person; or

(b) the parent or guardian of the protected person, if he or she is a minor,

in the prescribed manner of the contemplated disclo:ure or communication and must
allow the protected person or, where applicable, his o her parent or guardian, to make
written representations to the Director within the presc ibed period and in the prescribed
manner in relation to any matter regarding such disclo sure or communication.

(6) The provisions of subsection (5) do i

opinion that such notification may jeopardise the purj

to be disclosed or communicated.

ot apply if the Director is of the
ose for which the information is

(7) The Director must, in determining wl
protected person should be disclosed or communicah
(3), take into account -

ether information in respect of a
d as contemplated in subsection
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(a) the reasons for the dis< losure or communication;

(b) the probability that the
safety or wellbeing ol

other protected person

disclosure or communication may endanger the
the protected person concerned or that of any
or the integrity of the Programme;

(c) whether the need for ti e disclosure can effectively be met by any other
means;

whether there are efl ;ctive means available to prevent any further
disclosure or commun cation of the information; and

(d)

(e) any other factor whicl , in the opinion of the Director, should be taken
into account.

(8) A person may not disc lose or communicate any information referred to
in subsection (1) -

(a) which came -

(i) into his or he: possession; or

to his or her1nowledge was disclosed to him or her,(ii)

in contravention of th 2 provisions of that subsection; or

if he or she ought to lave reasonably suspected that such information
was disclosed or con municated to him or her in contravention of the

provisions of that sut section.

(b)

A person who contra' enes or fails to comply with subsection (1) or (8)

commits an offence and is liable on c mviction to a fine not exceeding N$100 000 or to

imprisonment for a period not exceed ng 10 years or to both the fine and imprisonment.

(9)

Protection from threats, legal action or disciplinary action

58. (1) A person mi y not in any way coerce or threaten a witness,

related person or protected person fo applying to participate in, or for participating in,

the Programme or for cooperating wi h a court or any law enforcement agency.

A person may not ta ce any legal action, institute legal proceedings or

take disciplinary action against a wit less, related person or protected person in respect
(2)

of -

any assistance given by the witness, related person or protected person

to a court or to any 1 iw enforcement agency;
(a)

rmation made by the witness, related person or

i court or law enforcement agency.
(b) a disclosure of infc

protected person to

A person is not obliged to identify, or provide information that might

lead to the identification of, a witne is, related person or protected person who assisted

or disclosed information to a court c r law enforcement agency.

(3)
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In any proceedings before a court, the < ourt must ensure that information
that identifies or might lead to the identification of a serson who assisted or disclosed
information to the court or law enforcement agency i< removed or concealed from any
documents to be produced or inspected in connection vith the proceedings.

(4)

Subsections (3) and (4) do not apply 1o the extent determined by the
court to be necessary to ensure that justice is fully dor e.

(5)

(6) For the purposes of this section “law enforcement agency” means any
person or authority responsible for enforcement of ar y law of Namibia relating to the
prevention, detection or investigation of crime.

A person who contravenes subsectio l (1) or (2) commits an offence
and is liable on conviction to a fine not exceeding N$ 00 000 or to imprisonment for a
period not exceeding 10 years or to both the fine and i nprisonment.

(7)

Non compellability to give evidence

Except as otherwise provided by an c rder of the High Court, a person
who acquires knowledge or information as a result o: ' association or connection, duty
or service with the Programme or the Directorate is n( t compellable, in proceedings in
a court, tribunal or commission of inquiry, to produce any document or to disclose or
communicate a matter or a thing related to the exercise of functions under thisAct or the
protection of witnesses or related persons admitted to he Programme.

59.

Restoration of original identity

60. (1) If-

(a) a protected person has been provide* l with a new identity under the
Programme; and

(b) protection under the Programme to th e protected person is terminated
under section 45, .

the Director may, with the approval of the Minister or without such approval if the
consent of the former protected person is obtained, ta :e such action as is necessary to
restore the former protected person’s original identity.

(2) The Director must take reasonable ste
person of a decision under subsection (1).

3S to notify the former protected

If the Director -(3)

(a) takes action under this section to restoi ;the original identity of a person
who was a protected person; and

(b) notifies the former protected person in writing that he or she is required
to return to the Director all documents provided to the former protected
person that relate to the new identity provided under the witness
protection Programme,

the former protected person may not, without reasonab e excuse, refuse or fail to return
those documents to the Director within 30 days after r< ceiving the notice.
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Where a former prote ;ted person’s original identity is restored and he
or she has outstanding legal rights oi obligations or is subject to legal restrictions in
respect of the identity that had been piovided under the Programme, section 51 applies
to such rights, obligations or restrictio is, and the Director may take the same actions as
he or she could have taken if they had occurred before the new identity was acquired.

(4)

|A person who contr venes or fails to comply with subsection (3)
commits an offence and is liable on c mviction to a fine not exceeding N$30 000 or to
imprisonment for a period not exceedir g three years or to both the fine and imprisonment.

(5)

PART 7
:TION REVIEW TRIBUNALWITNESS PROTE

Establishment of Tribunal

61. (1) There is established a tribunal to be known as the Witness
Protection Review Tribunal.

The Tribunal consist > of a person who holds the position of deputy
chief magistrate, divisional magistra e or regional magistrate in the magistracy, or a
person who has held the office of judj e in the High or Supreme Court or the position of
chief magistrate, deputy chief magistr ite, divisional magistrate or regional magistrate in
the magistracy, who is the chairpersoi of the Tribunal, and two other persons appointed
by the Minister in accordance with sc bsection (4).

(2)

The Minister, in cons ultation with the Chief Justice must -(3)

from among members of the magistracy, appoint one deputy chief
magistrate, divisiona magistrate or regional magistrate; or

(a)

has held the office ofjudgeoftheHigh orSupreme
n of chief magistrate, deputy chief magistrate,

or regional magistrate;

(b) appoint a person who

Court or the positic
divisional magistrate

to be the chairperson of the Tribunal.

The Minister, after c msultation with the Chief Justice, must appoint as

members of the Tribunal two other p< rsons who have the necessary qualifications, skills

or experience in the administration o f criminal justice or justice in general.

(4)

Members of the Tri junal are appointed on a part-time basis and the

Tribunal sits only when the chairpei ;on considers that it is necessary that the Tribunal

sits to hear and determine an applica tion or applications for review brought before it.

(5)

is soon as is reasonably possible after making an
(3) or (4) publish in the Gazette, the names of

in terms of those subsections, but failure to so
e the appointments.

(6) The Minister must
appointment in terms of subsectioi

members of the Tribunal appointee
publish the names does not invalida

junal hold office for a period of five years starting

eligible for re-appointment at the end of their terms
(7) Members of the Tri

from the date of appointment but are

of office.
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A member of the Tribunal appointee in terms of subsection (3)(b) or
(4) may not perform any function as such a member i rnless he or she has taken an oath
or made an affirmation, which must be subscribed tc by him or her, in the form as is
prescribed.

(8)

(9) A member of the Tribunal appointed i n terms of subsection (3)(b) or (4)

must vacate his or her office if the member -

(a) is convicted of an offence and sentei ced to imprisonment without the
option of a fine;

resigns his or her office by giving th e Minister one month’s notice in
writing of his or her intention to resij n;

(b)

(c) has been absent for three consecutiv: sittings of the Tribunal without
leave of the chairperson of the Tribui al; or

is removed from office by the Minister under subsection (10).(d)

(10) The Minister may at any time, after aff arding the memberanopportunity
to make representations and, after consultation with the Chief Justice, terminate the
appointment of a member -

(a) on the ground of misconduct;

(b) on account of continued ill-health;

(c) on account of incapacity to perfom . the duties of his or her office
efficiently; or

(d) for any other reason that the Minister considers good and sufficient.

Members of the Tribunal, other than a chairperson appointed in terms
of subsection (3)(a), who are not in full time servj< e of the State are entitled to be
paid out of the Fund such remuneration and allowan ;es as may be determined by the
Minister with the approval of the Minister responsibl; for finance but, any member of
the Tribunal may be reimbursed for any costs or exper diture that are not recoverable by
him or her from any other source.

(ID

Secretarial work of Tribunal

62. (1) The Permanent Secretary mi st, subject to the Public Service
Act 1995, designate a staff member in the Ministry to be the secretary of the Tribunal
who is in charge of the administrative functions of the Tribunal.

(2) The Permanent Secretary may in like
members in the Ministry as may be necessary to assist
of his or her functions.

nanner designate such other staff
the secretary in the performance

Seat of Tribunal and jurisdiction

63. (1) The seat of the Tribunal is W ndhoek, but the functions of the
Tribunal may be performed at any other place in N; mibia as the chairperson of the
Tribunal in consultation with the Permanent Secretary may determine.
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(2) The Tribunal has juris< iction to -

(a) review the informatio 1 and documents submitted to it under section
69(1) and must advise he Directorate and the person who requested the
review of its decision;

(b) make any order or ore ers as may be necessary to ensure the effective
implementation of the provisions of this Act; and

(c) generally to inquire into and adjudicate upon any matter which is
required or permitted1a be referred to it under any provision of this Act
or any other law.

The Tribunal must ex< rcise its jurisdiction under this Act as if it were a
magistrates’ court established in terms of the Magistrates’ Courts Act, 1944 (Act No 32
of 1944) and the Tribunal has the sam : powers, privileges and immunities available to
a magistrate’s court in a civil matter.

(3)

Costs

64. The Tribunal may nc t make an order as to costs in any proceedings
before it.

Contempt of Tribunal

65. A person who -

belittles any member of the Tribunal in thatinsults, disparages o
capacity, or prejudic :s, influences or anticipates the proceedings or
findings of the Tribui al;

(a)

intentionally interrup ts the proceedings of the Tribunal or misconducts

himself or herself in iny manner during such proceedings; or
(b)

does anything in reft tion to the Tribunal which if done in relation to a

court of law would h ive constituted contempt of court,
(c)

conviction to a fine not exceeding N$10 000 or to

ng 12 months or to both the fine and imprisonment.
commits an offence and is liable on
imprisonment for a period not exceed

Rules of Tribunal

66. (1) The chairpe rson of the Tribunal after consultation with the

Committee and the Director may m ke rules of procedure governing the practice and

procedure before the Tribunal, inclu< ing, but not limited to, rules governing -

(a) the giving of notice: to parties;

(b) the addition of parti :s and interested persons to the proceedings;

the summoning of v witnesses;(c)

(d) the production and ;ervice of documents;
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discovery proceedings;(e)

(f) pre-hearing conferences; and

(g) the conduct of proceedings before the Tribunal.

(2) Rules made under subsection (1) or
force of law until the chairperson of the Tribunal publ

my amendment thereof have no
shes them in the Gazette.

Any rules of procedure establishes by the Tribunal in terms of
subsection (1) and any rules prescribing the procedure s to be followed when appealing
to the High Court pursuant to section 70 must take ir to consideration the confidential
nature of witness protection and witness protection n easures as well as the functions
and operations of the Directorate.

(3)

(4) A rule made under subsection (1)may describe a penalty, not exceeding
a fine of N$10 000 or imprisonment for a period not exceeding 12 months or to both the
fine and imprisonment, for any contravention or failu e to comply with the provisions
thereof.

Expenses of Tribunal

67. (1) The expenditure incidental to the performance of functions of
the Tribunal including witness fees must be defrayed 1 rom the Fund.

(2) Any person summoned to attend a he tring is entitled, at the discretion
of the chairperson of the Tribunal, to receive the same ees and allowances as those paid
to persons summoned to attend before the High Court.

Proceedings of Tribunal

68. (1) Proceedings before the Tribunal are to be conducted as
informally and expeditiously and in accordance with he rules of the Tribunal and the
requirements of natural justice.

(2) A hearing before the Tribunal may be held in camera at the request of
any party if the party establishes to the satisfaction of th e Tribunal that the circumstances
of the case so require.

The decision of a majority of the meml ers of theTribunal is the decision
of the Tribunal, but the presiding officer alone must decide any question of law, and
whether any matter constitutes a question of law or a c uestion of fact.

(3)

Review proceedings

69. (1) Any person who is aggrieved jy any decision of or steps taken
in relation to the protection of witnesses or related pi rsons by the Directorate or any
person acting for or on behalf of the Directorate under any provision of this Act, may
within the prescribed period and in the prescribed n anner, apply to the Tribunal to
review the decision or steps taken.

(2) An application for review under subs :ction (1) must be accompanied
by such information and documents as may be prescribed.
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If an application under subsection (1) is in respect of a decision of the
Director not to admit a person to the P ogramme or not to establish a new identity for
a protected person that application doe* not suspend the Director’s decision unless the
Director decides otherwise.

(3)

(4) An application for rev ew under this Act may be based on any valid
ground including any of the grounds on which an application for the review of decisions
of lower courts, tribunals and other ad ninistrative bodies may be brought before the
High Court.

Where an application or review is made under this Act, the Tribunal
must hear the parties and thereafter it n ay -

(5)

(a) allow the application a id set aside the decision of the Director;

refer the matter back t< > the Director for reconsideration;(b)

dismiss the applicatior
the decision;

and provide the parties with written reasons for(c)

amend the decision be ng reviewed and provide the parties with written

reasons for its decisioi i; or
(d)

or determination which is appropriate in the(e) make any other orde
circumstances.

decision or a step is reversed or amended, the

n or steps taken accordingly.
(6) Where the Director’s

Director must amend his or her decisi<

Appeals from Tribunal

70. (1) A person who is aggrieved by the decision, order or

determination of the Tribunal may ap >eal against that decision, order or determination

to the High Court.

An appeal lodged unc er subsection (1) must be lodged in the prescribed
i] it were an appeal from a judgment or an order

s (rates’ court and, for the purposes of prosecuting

(2)
manner and must be prosecuted as
given in civil proceedings by a magi

any such an appeal the provisions relating to appeals from decisions of a magistrates’

court to the High Court do, subject o such modifications as may be required by the

context, apply

PART 8
NEOUS PROVISIONSMISCELL/

Agreements by Permanent Secreta -y

The Perman :nt Secretary may -(1)71.

enter into an agreem :nt to make use of the services of any person, body,

institution or organii ation;
(a)

make an arrangeme: it with any public body or enter into an agreement

with any person, bo ly, institution or organisation -
(b)

i . .
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in terms of which the Director ate will be authorised to make use
of the facilities or equipment belonging to or under the control
of such public body, person, 1 tody, institution or organisation;

(i)

(ii) in order to obtain documents < ind other information that may be
required for the protection of a protected person; or

(iii) regarding any matter for the
provisions of this Act.

purpose of giving effect to the

All public bodies and other persons be dies, institutions or organisations
with whom agreements have been entered into or a Tangements have been made in
terms of subsection (1) must render such assistance 2 s may be reasonably required in
the exercise of the powers or performance of functior s conferred on or assigned to the
Director by or under this Act.

(2)

International agreements by Minister

72. (1) The Minister may enter intc
either in general or on specific terms and conditions,
State to enable -

' an agreement or arrangement,
vith the government of a foreign

(a) a witness, related person or protected person who is in that State to be
admitted to the Programme in terms c f this Act; or

(b) a witness, related person or protected jerson in Namibia to be admitted
to a witness protection Programme established in terms of the law
of that State and administered by th it State or by any person body,
institution or organisation in that Stat< :,

but-

(0 a person referred to in paragraph (a) nay not be admitted to Namibia
pursuant to any such agreement or < rrangemenl whhout-the consent
of the Minister responsible for immij ration matters or admitted to the
Programme without the consent of th< i Minister; and

00 a person referred to in paragraph (b) : nay not be admitted to a witness
protection Programme pursuant to an; < such agreement or arrangement
without the consent of the Minister.

The Minister may enter into an agreement or arrangement, either in
general or on specific terms and conditions, with any i: itemational court, tribunal, body,
institution or organisation to enable -

(2)

(a) a witness, related person or person who is being protected under a
witness protection Programme admiiistered by that court, tribunal,
body, institution or organisation, to bs admitted to the Programme in
terms of this Act; or

(b) a witness, related person or protected >erson in Namibia to be admitted
to a witness protection Programme established in terms of any law
applicable to that court, tribunal, bod /, institution or organisation and
administered by that court, tribunal, b )dy, institution or organisation,
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but-

(i) a person referred to in paragraph (a) may not be admitted to Namibia
pursuant to any such i greement or arrangement without the consent
of the Minister respons ible for immigration matters or admitted to the
Programme without th< ; consent of the Minister; and

(ii) a person referred to in
protection Programme
without the consent of

paragraph (b) may not be admitted to a witness
pursuant to any such agreement or arrangement
the Minister.

For the purpose of giving effect to the provisions of subsection (1) or
(2), any other Minister may, in relatio i to a person in respect of whom an agreement
or arrangement as contemplated in subsection (1) or (2) has been entered into and on a
recommendation by the Minister, exerc se any power or perform any function conferred
on or assigned to such Minister by or i nder any law.

(3)

Donations

73. (1) The Permaner t Secretary may, with the approval of the Minister
and the Minister responsible for financ e, receive any donation, bequest or contribution,
in money or otherwise on behalf of the Fund, from any source for the purpose of giving
effect to the provisions of this Act, and :he Permanent Secretary must notify the Minister
of the receipt of any such donation, be juest or contribution.

Donation, bequests or contributions made under subsection (1) must be(2)
paid into the Fund.

Any donations, bequi sts or contributions contemplated in subsection

(1) must be utilised as prescribed and i a accordance with the conditions, if any, imposed

by the donor, testator or contributor concerned, in so far as such conditions are not

inconsistent with the provisions of thi ; Act.

(3)

Limitation of liability

The Minister, the Pe manent Secretary, the Director, a staff member

of the Directorate or any other persoi . performing functions in relation to or rendering

any service to the Directorate or to t

proceedings, including criminal proce
of an act done or omitted to be don :

under, or exercise of a power conferr :d by this Act.

74.

ie Programme is not liable to any action, suit or
edings, under a law in force in Namibia in respect

in good faith in the performance of a function

Oath or affirmation by staff memb ;rs of Directorate

The Directo and every other staff member of the Directorate

or make an affirmation in the form specified in
75. (1)

must, on taking office, take an oath

subsection (4).

(2) The Director must t ike the oath or make the affirmation referred to in

subsection (1) before the Minister oi a person delegated by the Minister.

of the Directorate must take the oath or make the

(1) before the Director.
(3) Any other member

affirmation referred to in subsection
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For the purposes of this section the < lath or affirmation must be in the(4)

following form:

"I, A B, hereby declare under oathJsolemr ly affirm that I understand and
must honour the obligation of confidentiality ’ imposed on me by or under the

provisions of the Witness Protection Act, 201 7 (Act No. of 2017), and may not
act in contravention thereof ”

Security clearance certificate

76. (1) Where a person is required to have a security clearance
certificate in terms of this Act, that person must in the prescribed manner apply for such
certificate to the Director.

(2) An application made under subsect
such documents and information as may be prescribec
with the Minister or other functionary for the time bei
Service.

on (1) must be accompanied by
by the Minister after consultation
tg responsible for the Intelligence

On receipt of an application made und;r subsection (1) the Director must
carry out or cause to be carried out such necessary in /estigations as may be prescribed
for the purpose of ascertaining the suitability of th< applicant to be involved in the
activities of the Programme or whether the applicant s involvement in the Programme
does not pose or will not pose a risk to the security and integrity of the Programme
having regard to any criteria that may be prescribed.

(3)

Offence relating to false representation

77. (1) A person may not, withou: prior written approval of the
Director, in connection with an activity carried on b; him or her take, assume, use or
in any manner publish a name, description, title or sjmbol conveying or purporting to
indicate or convey or which is calculated or is likely to lead other persons to believe or
infer that the activity is carried on under or by virtue )f the provisions of this Act or on
behalf of the Directorate or the Programme.

A person who contravenes or fails
commits an offence and, on conviction, is liable to a f
imprisonment for a period notexceeding three years or

(2) to comply with subsection (1)
ne not exceeding N$30 000 or to
:o both thefineand imprisonment.

Offences relating to staff members of Directorate

78. A person, who -

(a) not being the Director or a staff men ber of the Directorate, by words,
conduct or demeanour falsely repres ;nts himself or herself to be the
Director or a staff member of the Din ctorate;

(b) exercises or attempts to exercise und
a staff member of the Directorate w
Director or staff member from carryir
them to perform an act which is in co

re influence over the Director or
lich is calculated to prevent the
g out their duties or encouraging
lflict with their duties; or

(c) assists another person in the commi:sion of an act whereby a lawful
order given to a staff member of the Directorate or a regulation or
directive or other rule may be evaded
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commits an offence and is liable on con fiction to a fine not exceeding N$100 000 or to
imprisonment for a term not exceeding 0 years or to both the fine and imprisonment.

Obstruction of staff members of Dire :torate

A person who assault resists or obstructs a staff member of the
Directorate oraperson actingunder thed rection of that staff member in thedueexecution
of his or her duties under this Act, com nits an offence and is liable on conviction to a
fine not exceeding NS50 000 or to imp isonment for a period not exceeding five years
or to both the fine and imprisonment.

79.

Restrictions on access to premises of Directorate

80. (1) The Minister i fter consultation with the Minister responsible
for safety or security may, on the reque st of the Director, by notice in the Gazette or in
any other manner that he or she consic ers necessary in the circumstances, prohibit or
restrict access to any installation, land < r premises under the control of the Directorate.

ake or cause to be taken measures as it may
', or the application of, a prohibition of or a
land or premises referred to in subsection (1),

taken cause notices to be published or warning
carticular case, consider necessary.

(2) The Directorate may
consider necessary for the security o
restriction on access to the installation
and may in connection with measures
notices to be erected as it may, in each

A person who enters or is on land or premises in contravention of
a prohibition or restriction under subsection (1) commits an offence and is liable on
conviction to a fine not exceeding NS50 000, or to imprisonment for a period not

exceeding five years or to both the fine and imprisonment.

(3)

Regulations, directives and staff rule s

on the recommendation of the Director, may81. (1) The Minister,

make regulations relating to -

the admission of witn :sses and related persons to the Programme;(a)

the protection of the i lentity of protected persons;(b)

the regulation of acce: s to places of safety where persons are being kept

or relocated in terms >f this Act;
(c)

the utilisation of security officers or private security personnel for

protection services in terms of this Act;
(d)

the assistance to be re idered or functions to be performed by any public

body, person, body, ii stitution or organisation for the purpose of giving

effect to the provisio is of this Act;

(e)

the information to b< furnished by, or any steps to be taken in respect

of, a witness or relat id person whose application for admission to the

Programme is being considered;

(f)

the terms and conditions that must be included in protection agreements

or in other agreemer ts or arrangements entered into or made under this

Act;

(g)
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lat may be rendered to protected
including the procedure for the
rotected person;

(h) protection measures and assistance t

persons or former protected persons
relocation or change of identity of a {

the manner in which and the conditio ns where any decision of or steps
taken by the Director or any person acting on behalf of the Director
under a provision of this Act, may be subjected to review by the
Tribunal;

(i)

(j) the powers, functions and duties o1 witness protection officers and
security officers;

(k) mechanisms to be put in place in or
under which a person is kept on the f

ier to monitor the circumstances
rogramme;

(1) mechanisms or measures to conceal the identity or activities of
protected persons, staff members of the Directorate or other persons
rendering any service to the Progran me to ensure that the safety and
security of those persons or that the operations of the Directorate are
not compromised;

(m) the requirements and procedures fo' obtaining a security clearance
certificate;

mechanisms for giving effect to any £ greement or arrangement entered
with any international court, tribunal body, institution or organisation
or foreign State;

(n)

(o) specific offences in respect of which, in addition to the offences listed
in the Schedule, a witness may be admitted to the Programme;

the acquisition of supplies, vehicles, other equipment and services;(P)

(q) any other matter that is required or p; nnitted to be prescribed in terms
of this Act; and

in general, any matter which the Mini ter deems necessary or expedient
to prescribe in order to achieve the ol jects of this Act.

(r)

(2) Different regulations made under subs ection (1) may be made in respect
of different categories of witnesses or related persons or matters.

(3) The Minister in consultation with the Prime Minister may make
regulations in relation to-

(a) the retirement of staff members on ac:ount of age;

(b) the discharge of staff members on account of continued ill health;

(c) the discharge and reduction in rani
account of inefficiency;

or grade of staff members on

(d) the transfer or discharge of staff meml ters on account of public interest;
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(e) the discharge of staff rr
valid cause;

embers on account of absence without leave or

(f) the secondment of staf members;

(g) the procedure with resp
staff members;

ect to the investigation of alleged misconduct of

(h) the appointment and co nposition of boards of enquiry and the procedure
at the proceedings of s ich boards;

0) appeals against the findings of boards of enquiry;

0) the attendance of witn :sses at boards of enquiry and the representation
of staff members thereat;

(k) the suspension of staff
members to any salary
suspension;

members, including the non-entitlement of staff
allowance, privilege or benefit for any period of

0) the manner in which n atice may be given or by which a process may be
served;

the assignment or atachment of salaries and allowances of staff
members;

(m)

the establishment of decorations and medals, including offences in
respect of such decor; tions and medals;

(n)

the performance of re nunerative work outside the Directorate;(o)

(p) the political rights of:taff members and the taking part of staff members

in personnel associat ons, other employee organisations and political

organisations;

ilth and safety of staff members at places ofthe occupational he

employment;
(q)

missing staff membe -s; and(r)

generally, all matters in respect of which the Minister considers it

necessary or expedi ;nt to make regulations in order to achieve the

objects of this Act.

(s)

(4) Different regulation ; made under subsection (3) may be made with

reference to different staff members md different categories of staff members.

The Minister -(5)

in consultation witfi the Prime Minister may issue directives, not

inconsistent with ot
(a)

ier provisions of this Act, in relation to -

the dividing of the Directorate into different components and

the organis; tion of such components;
(i)
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the determination of the am aunt, classes and grades of posts
on the establishment of the Directorate, the classification of
such posts as posts for occi pation by staff members and the
determination of the different ranks, grades, designations,
scales of salary and other me;sures and requirements incidental
to such posts and the occupa ion thereof;

(ii)

(iii) the recruitment, selection, ap rointment in full-time or part-time
capacities, confirmation of probation, promotion, continued
employment in addition to th;approved establishment, station,
transfer, change-over, res: gnation, discharge, retirement,
suspension or reduction in rank or grade of staff members;

(iv) the obtaining of services
arrangement contemplated ii

pursuant to an agreement or
section 71;

the standards of physical and mental fitness and the medical
examination of staff membeis;

(v)

(vi) the hours of attendance, ovei time-payment, leave, allowances,
bonuses, salary increases ;nd other conditions of service
(excluding housing loans an i pensions) of staff members and
the conditions under which t ley are entitled thereto;

(vii) the special conditions urn
transferred, seconded or appo
by law to the Directorate;

er which any person may be
inted from an institution instituted

(viii) the granting to staff members of any financial or other reward
or special increase or special promotion for extraordinary
capability, excellent service < >r special qualifications;

(ix) the utilisation, evaluatioi , training, examination and
developmentof staff membei;andthe creation of the necessary'

training facilities;

(x) the granting to staff membe
help for study purposes;

of bursaries or other financial

(xi) the granting of loans for pur Joses relating to the functions of
the Directorate and the condi ions under which such loans may
be granted;

(xii) the medical, dental and hos fital treatment of staff members
and their dependents and letired staff members and their
dependents;

(xiii) the definition of offences ;gainst duty and discipline, the
behaviour of staff members and, generally, the control and
discipline of the Directorate;

(xiv) the charging of staff member ; on account of misconduct;

(xv) the settlement of grievances of staff members;
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(xvi) the administration of the Directorate, the promotion of
efficiency in th e Directorate and of the image of the Directorate;

(xvii) the powers, daties and functions of staff members and the
exercise of th :ir powers and the performance of their duties
and functions; and

(xviii) generally, all r latters in respect of which the Minister considers
it necessary ot expedient to make directives in order to achieve
the objects of bis Act;

(b) in consultation with th<
in relation to -

Minister responsible forfinance, issue directives

the incurring c f expenditure and the regulation of the collection,
receipt, custody, banking, investment, payment and control of
moneys in the Fund;

(i)

(ii) the receipt an i making of donations by the Fund, the making
of payments < >ut of grace, the waiving of claims by the Fund
and the writii g-off of a loss of State moneys and other State
property;

(iii) the payment c f salaries and the deductions to be made from the
salaries, wage s or allowances of staff members;

and provision of supplies, accessories, other
d means of transport required for the Directorate,
ition, care, safe custody, maintenance and control

the obtaining
equipment ar

and the utilisi
thereof;

(iv)

from a staff member of any deficiency, loss,
pense which he or she has unlawfully caused the

(v) the recovery
damage or e>

State;

the control of moneys collected or received by staff members

for the benefit of staff members or ex-staff members, or their

dependents; ind

(vi)

generally, all matters in respect of which the Minister considers

it necessary >r expedient to make directives in order to achieve

the objects of this Act;

(vii)

in consultation with he Director, issue directives in relation to -

(i) the gatherin; \ of information by the Directorate;

(c)

security in the Directorate and the securitythe general
requirement 5 to which staff members must conform;

(ii)

returns, registers, records, books, forms, other documents

and correspondence relating to the Directorate, as well as the

custody, ca
returns, registers, records, books, forms, other documents and

correspond :nce; and

(iii)

filing of and the control and disposal of such
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generally, all matters in respe ct of which the Minister considers
it necessary or expedient to r lake directives in order to achieve
the objects of this Act; and

(iv)

(d) in consultation with the Prime Mini
staff members must comply.

5ter, make staff rules with which

(6) Different directives or staff rules iss led or made under subsection (5)
may be made with reference to different staff membe -s and different categories of staff
members.

A directive or staff rule made under
in the Gazette, but must, in such manner as may be de
known to the staff members to whom it applies.

(7) his section need not be published
ermined by the Minister, be made

The Minister may, in consultation with the Prime Minister, to such
an extent as he or she may deem fit authorise or cor done any deviation from or non-
compliance with any directive or staff rule.

(8)

Any regulation made under subsection (1) or (3) and any directive
issued under subsection (5) may provide that any peison who contravenes a provision
thereof or fails to comply therewith commits an offen :e and be liable on conviction to a
fine not exceeding N$30 000 or to imprisonment for i period not exceeding three years
or to both the fine and imprisonment.

(9)

(10) Any regulation, directive or staff
section which may result in financial expenditure for
concurrence of the Minister responsible for finance.

•ule made or issued under this
the State must be made with the

Delegation of powers and assignment of functions

82. (1) The Minister may, subject to such conditions as he or she may
determine, delegate any power or assign any function or duty, excluding any power
conferred upon or function or duty entrusted to him oi her by section 1(2), 5(1), (2), (4)
or (5), 26(2), 61(3),(4),(6) and (10), 72(1) or (2), 80(1 or 81 to the Permanent Secretary
or the Director or any senior staff member of the Ministry, and any power exercised or
duty performed in terms of such a delegation or an assignment is deemed to have been
exercised or performed by the Minister.

The Permanent Secretaiy may, subje<:t to such conditions as he or she
may determine, delegate any power or assign any fur ction or duty entrusted to him or
her by or under this Act to the Director or any senior < taflf member of the Ministry, and
any power exercised or duty performed in terms of si ch a delegation or an assignment
is deemed to have been exercised or performed by the Permanent Secretary.

(2)

The Director may, subject tosuch cone
delegate any power or assign any duty entrusted to h
any senior staff member of the Directorate, and any pc
in terms of such a delegation or an assignment is de
performed by the Director.

(3) itions as he orshe may determine,
m or her by or under this Act to
wer exercised or duty performed
emed to have been exercised or

A delegation or an assignment under
not divest or relieve the Minister, the Permanent Seci
may be, of the power or function or duty so delegated

(4) subsections (1), (2) and (3) does
etary or the Director, as the case
or assigned.
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(5) Any person to whom ar
or assigned under this section must exer
subject to the control and directions of t
the function or duty.

y power or function or duty has been delegated
:ise that power or perform that function or duty
re person who delegated the power or assigned

The person who delegz ted the power or assigned the function or duty
under this section may at any time in wi iting withdraw a delegation assignment.

(6)

Amendment of section 158A of Criminal Procedure Act, 1977

83. Section 158Aofthe Criminal ProcedureAct, 1977 (ActNo. 51 ofl977)
is amended in subsection (3) by the addition of the following paragraph:

m within the meaning of section 1 of the Witnesswho is a protected perse
Protection Act. 2017 (7

‘Yet
,ct No. of 2017V’

Repeal of section 185 of Criminal Procedure Act, 1977

the Criminal Procedure Act, 1977 (Act No. 5184. (1) Section 185 of
of 1977) is repealed.

Despite the repeal of st ction 185 of the Criminal Procedure Act, 1977-(2)

any person who has been placed under protection under the said section

immediately before the commencement of this Act, remains under such

placement and is deemed to have been placed under protection in terms

of this Act; and

(a)

any regulation made i nder the said section and in force immediately

prior to the commencf :ment of this Act remains in force, except in so

far as it is inconsistent with this Act, until replaced by or in terms of a

regulation made under section 81.

(b)

Short title and commencement

85. (1) This Act is :alled the Witness Protection Act, 2017, and

commences on a date determined by the Minister by notice in the Gazette.

Different dates may he determined under subsection (1) in respect of(2)

different provisions of this Act.

(3) Any reference in this i vet to the commencement of this Act is construed

as a reference to the date determined Under subsection (1) or (2).
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SCHEDULE

OFFENCES IN RESPECT OF WHICH A WITN
PROGRAMME

ESS MAY BE ADMITTED TO

Treason.1.

Sedition.2.

3. Murder.

4. Culpable homicide.

5. Rape including the offence of rape referred t< > in section 2 of the Combating of
Rape Act, 2000 (Act No. 2 of 2000).

6. Public violence.

7. Robbery.

8. Kidnapping.

9. Defeating the ends of justice.

10. Peijury.

11. An offence under the Anti-Corruption Act, 2( 03 (Act No. 8 of 2003).

12. An offence under the Prevention of Organise i Crime Act, 2004 (Act No. 29 of
2004).

13. An offence under the Prevention and Comba ing of Terrorist and Proliferation
Activities, 2014 (Act No. 4 of 2014).

14. An offence in contravention of section 2 oi 3 o the Abuse of Dependence-
Producing Substances Act, 1971 (Act No. 41 of 1971).

15. A domestic violence offence as defined in se
Act, 2003(Act No. of 2003);

:tion 1 of the Domestic Violence

16. Any offence relating to -

(a) the dealing in or smuggling of ammunition, firearms, explosives or
armaments; or

(b) the possession of an automatic or sem
armaments.

i-automatic firearm, explosives or

17. Any other offence in respect of which it is alleged that the offence was committed
by-

(a) a person, group of persons, syndicat; or any enterprise acting in the
execution or furtherance of a commo l purpose or conspiracy; or
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(b) a law enforcement offi:er,

and in respect of which the Dir :ctor is of the opinion that the safety of a witness
who is or may be required tc give evidence, or who has given evidence in
respect of such an offence in i ny proceedings, warrants protection.

18. Any offence relating to exchange control, extortion, fraud, forgery, uttering or
theft -

(a) involving amounts of nore than N$50 000; or

involving amounts of more than N$10 000, if it is alleged that the

offence was committe i by a person, group of persons, syndicate or any
enterprise acting in th :execution or furtherance of a common purpose
or conspiracy; or

(b)

offence was committed by any law enforcementif it is alleged that the
officer -

(c)

involving am )unts of more than N$10 000 000; or(i)

as a member )f a group of persons, syndicate or any enterprise

acting in the execution or furtherance of a common purpose or
conspiracy.

(ii)

Any offence under the Genev i Conventions Act, 2003 (Act No. 15 of 2003).19.

20. Any other offence that may b; prescribed by the Minister.

Any conspiracy, incitement o •attempt to commit any offence referred to in this

Schedule.
21.

Any other offence in respect )f which the Director, after having considered the

factors mentioned in section !17(1) and (2) and any information gained in terms

of section 37(3), is of the opinion that the safety of a witness who is or may

be required to give evidence, or who has given evidence in respect of such an

offence in any proceedings o •any related person, warrants protection.

22.




